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STATEMENT OF QUESTIONS PRESENTED 


1. Whether a Land Office contest against an unpatented 
mineral entry in which failure to do annual assessment 
work is charged has any validity as a matter of law. 


2. Whether a Land Office contest against an unpatented 
mineral entry alleging abandonment, but without specifying 
the facts constituting the asserted abandonment, has any 
validity as a matter of law. 


3. Whether, where the Secretary of the Interior has 
himself disregarded and set aside land decisions rendered 
on a view of the law later shown to be incorrect, similar 
decisions likewise shown to be wrong as a matter of law 
are none the less to be regarded as judicial determinations 
immune from collateral attack. 


4. Whether unpatented mining claims so far constitute 
property rights as to be not subject to the defense of 
laches, where judicial review of the Secretary of the In- 
terior’s adverse decisions respecting such claims was 
promptly sought. 


5. Whether an action seeking review of land decisions 
made by the Secretary of the Interior in which the Secre- 
tary is the sole defendant, and in which the only relief 
sought is against him, is subject to the defense of a defect 
of parties. 
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IL. The contests charging failure to do annual assess- 
ment work were void because such failure is not, 
as a matter of law, a ground for cancelling min- 
eral entries 


. Insofar as the contests charged abandonment, they 
were also void under the rules of practice of the 
Department of the Interior, because of failure to 
allege any facts showing wherein or in what re- 
spect there had been any abandonment 


. The Secretary’s decisions in 1929 and 1930 that 
purported to cancel the mineral claims now in con- 
troversy were not judicial determinations immune 
from collateral attack, as indeed the Department 
of the Interior had consistently recognized up to 


- Since Gabbs succeeded to unpatented mining 
claims, which constitute property rights good 
against all the world, its assertion of those claims 
is not subject to a defense of laches, particularly 
here, where the action was brought promptly after 
the Secretary’s adverse decisions 


Since this was a proceeding to review decisions 
by the Secretary of the Interior, in which the only 
relief sought was against that officer, there is no 
defect of parties 

Conclusion 
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IN THE 


United States Court of Appeals 


For THe Districr or CoLumsBia Crrcurr 


Gaszs Exploration Company, 
Appellant, 
Vv. 


Srewart L. Upart, Secretary of the Interior, 
Appellee. 


Appeal from the United States District Court 
for the District of Columbia 


JURISDICTIONAL STATEMENT 


This was an action for declaratory judgment and relief 
in the nature of mandamus, brought against the Secretary 
of the Interior to review his decisions in two public land 
matters, in which both parties moved for summary 
judgment. 
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On December 1, 1961, the District Court (Matthews, J.) 
entered a judgment granting the Seeretary’s motion, deny- 
ing appellant’s motion, and dismissing the complaint. A 
notice of appeal was filed on December 5, 1961. 


The jurisdiction of this Court rests on 28 U.S.C. §1291. 


STATEMENT OF THE CASE 


The facts giving rise to the present controversy are 
undisputed, as evidenced by both parties’ motions for sum- 
mary judgment below, and may be succinctly stated as 
follows: 


Appellant Gabbs Exploration Company, an existing 
Nevada corporation (JA 47) with its principal place of 
business in Utah, hereinafter referred to simply as “Gabbs,” 
brought this action against the appellee Stewart L. Udall, 
Secretary of the Interior, hereinafter ‘‘the Secretary,”’ to 
review by an action for a declaratory judgment and for 
relief in the nature of mandamus decisions of his prede- 
cessor in respect of two groups of unpatented oil shale 
placer claims, the first known as the Mullins claims, the 
second as the Sibbald-Coral claims. Each group was made 
the subject of a separate cause of action. 


A. The Mullins Claims. 


In 1918, Gabbs’ predecessors in title located eight oil 
shale placer claims in Rio Blanco County, Colorado, known 
as Mullins Nos. 9 through 12, inclusive, and as Mullins Nos. 
25 through 28, inclusive (Cmplt., 15, JA 2-3; Ans., {IV, 
JA 40). These will be referred to hereafter simply as 
the Mullins claims. 

In March 1929, the then Secretary of the Interior, 
through his subordinates, caused a contest to be instituted 
against the record owners of the Mullins claims, in which it 
was alleged, insofar as here material, 


‘*2. That there has not been expended upon each 
and every one of the claims labor and improvements 
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of a reasonable value of $100 for the assessment years 
ending July 1, 1921, to July 1, 1928, inclusive, and the 
claims have been abandoned.’’ (Cmplt., 16, JA 3; Ans., 
fIV, JA 40.) 


In April 1929, the record owners of the Mullins claims 
were served copies of the contest notice. About a month 
later the Register of the Denver Land Office advised the 
Commissioner of the General Land Office that the con- 
testees had failed to file an answer within the time allowed 
by the regulations of the Department of the Interior gov- 
erning contests, and accordingly recommended cancella- 
tion of the claims. Thereafter, on June 5, 1929, the 
Commissioner of the General Land Office, with the approval 
of the then Secretary of the Interior, declared the Mullins 
oil shale locations null and void, and directed the Register 
to notify the contestees accordingly. (Cmplt., 7, JA 3; 
Ans., JIV, JA 40.) 


The foregoing contest has never been entered on the 


tract books in the Denver, Colorado, Land Office relating 
to the lands on which the Mullins claims were located 
(Stip., 12, JA 56), although it was contemporaneously en- 
tered on the appropriate tract books in the General Land 
Office in Washington (Stip., 11, JA 56). 


Subsequent to the date of the foregoing contest, the 
Supreme Court held that a charge of failure to perform 
assessment work would not serve as a basis for declaring 
unpatented mining claims null and void. Wilbur v. Krush- 
nic, 280 U.S. 306 (January 6, 1930); Ickes v. Virginia- 
Colorado Development Corp., 295 U.S. 639 (June 3, 1935). 


During the pendency of the contest against the Mullins 
claims, the Regulations of the Department of the Interior 
governing contests brought by the Government then in 
force, numbered ‘‘Cireular No. 460,’’ dated February 26, 
1916, entitled ‘‘Proceedings in Contests on Report by Rep- 
resentatives of the General Land Office,’? and published 
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at 44 L.D. 572, declared in pertinent part (44 L.D. at 574; 
infra, p. 35). 
‘14. The above proceedings will be governed by the 
rules of practice.’’ 


The Rules of Practice of the Department of the Interior 
in force during the pendency of the contest against the 
Mullins claims provided in pertinent part (51 L.D. 547; 
infra, pp. 35-36) : 


“Rute 2. Any person desiring to institute a contest 
must file * * * application in that behalf, together with 
statement under oath containing: 


‘‘(d) Statement, in ordinary and concise language, 
of the facts constituting grounds of contest. 


“Rute 3. The statements in the application must 
be corroborated by the affidavit of at least one witness 
having such personal knowledge of the facts in relation 
to the contested entry as, if proven, would render it 
subject to cancellation, and these facts must be set forth 
in his affidavit.”’ 


Following numerous mesne conveyances, duly set forth 
in the record, Gabbs on April 14, 1956, by quitclaim deed 
purchased the Mullins claims (Cmplt., 10, JA 4; Ans. 
VI, JA 40-41; Stewart affi., 1] 6, 7, JA 45-46). 


Thereafter, in October 1956 and May 1957, Gabbs applied 
for patents on all of the Mullins claims, submitting in con- 
nection therewith all of the supporting documents and 
proofs required by 30 U.S.C. §29 and by 43 CFR, Part 185 
(Cmplt., 711, JA 4; Ans., (VII, JA 41; Stewart affi., 18, 
JA 46). 


In August 1958, however, the Manager of the Colorado 
Land Office rejected Gabbs’ applications for patents on the 
ground that the Mullins claims had theretofore been de- 
clared null and void. On appeal, this decision was affirmed 
by the Director of the Bureau of Land Management in June 
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1959. On further appeal, the Director’s decision was 
affirmed by the Deputy Solicitor as the duly authorized 
delegate of the then Secretary of the Interior on May 24, 
1960, and a petition for reconsideration was denied on July 
11, 1960. (Cmplt., 112, JA 4-5; Ans., (VIII, JA 41.) The 
decisions at the Secretarial level are duly set forth in the 
record; they extend over more than 8 pages of the joint 
appendix (JA 9-17). 


Some of the lands on which the Mullins claims were 
located were thereafter patented to third parties with a 
reservation of minerals in the United States, and oil and 
gas leases have since been executed covering some of the 
lands on which the Mullins claims were located (JA 12-13). 


It is common ground between the parties to this appeal 
that Gabbs has exhausted all of its administrative remedies 
within the Department of the Interior in respect of the 
Maollins claims (Cmplt., 14, JA 5; Ans., 1X, JA 41). 


B. The Sibbald-Coral Claims, 


In 1917 and 1918, Gabbs’ predecessor in title located 18 
oil shale placer claims in Garfield County, Colorado, known 
as Sibbald Nos. 1 through 12, inclusive, and Coral Nos. 3 
through 8, inclusive, (Cmplt., 115, JA 5; Ans., TXI, JA 41). 
These will be referred to hereafter simply as the Sibbald- 
Coral claims. 


In December 1929, the then Secretary of the Interior, 
through his subordinates, caused a contest to be instituted 
against the record owner of‘ the Sibbald-Coral claims, in 
which it was alleged: 

‘J. That there has been no assessment work per- 
formed upon any of the above described placer mining 
claims for the assessment years ending J uly 1, 1921, 
up to and including July 1, 1929. 

‘2, That each and every one of said claims has 
been abandoned.’”? (Cmplt., 716, JA 5; Ans., {XI, 
JA 41.) 
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In January 1930, the record owner of the Sibbald-Coral 
claims was served a copy of the contest notice. In April 
1930 the Register of the Denver Land Office advised the 
Commissioner of the General Land Office that the con- 
testee had failed to file an answer within the time allowed 
by the regulations of the Department of the Interior gov- 
erning contests, and accordingly recommended cancellation 
of the claims. Thereafter, on May 19, 1930, the Commis- 
sioner of the General Land Office, with the approval of 
the then Secretary of the Interior, declared the Sibbald- 
Coral oil shale locations null and void, and directed the 
Register to notify the contestee accordingly (Cmplt., 17, 
JA 6; Ans., (XI, JA 41). 


The foregoing contest was contemporaneously entered on 
the appropriate tract books in the General Land Office at 
Washington, D. C. (Stip., 18, JA 56), but it was not so 
entered in the tract books of the Land Office at Denver, 
Colorado (Stip., 14, JA 57). There is evidence in the 
record showing that the Sibbald-Coral contest was not en- 
tered in the Denver Land Office tract books until February 
13, 1961, three weeks after the present action was brought 
(Evans Affi., 17 3-4, 6-7, JA 48-50; Exhs., JA 51-53). 


Meanwhile, as has been noted (supra, p. 3), the Supreme 
Court held that a charge of failure to perform assessment 
work would not serve as a basis for declaring unpatented 
mining claims null and void. The same rules governing 
contests that applied to the Mullins claims (supra, pp. 
3-4) were applicable to the present Sibbald-Coral contest. 


Thereafter, on March 21, 1956, Gabbs by quitclaim 
deed purchased the Sibbald-Coral mining claims (Cmplt., 
719, JA 6; Ans., T-XIII, JA 41-42). 


Subsequently, in August 1956, Gabbs applied for patents 
on all of the Sibbald-Coral claims, submitting in connection 
therewith all of the supporting documents and proofs re- 
quired by 30 U.S.C. §29 and by 43 CFR, Part 185 (Cmplt., 
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120, JA 6-7; Ans., XIV, JA 42). These claims were in- 
spected and approved for further processing, and publica- 
tion pursuant to the application was duly made and com- 
pleted (Stewart affi, {4 and Ex. B, thereto, JA 45, 47). 
Final proof on the claims was submitted in August 1957, 
purchase money in the sum of $7200 was paid, and a 
receipt issued to Gabbs therefor (Stewart affi., 15 and Ex. 
C, thereto, JA 45, 47). 


In February 1958, however, the Manager of the Colorado 
Land Office rejected Gabbs’ applications for patents on 
the ground that the Sibbald-Coral claims had theretofore 
been declared null and void. On appeal, this decision was 
affirmed by the Director of the Bureau of Land Manage- 
ment in April 1959. On further appeal, the Director’s de- 
cision was affirmed by the Deputy Solicitor as the duly 
authorized delegate of the then Secretary of the Interior 
on April 25, 1960, and a petition for reconsideration was 
denied on June 10, 1960. (Cmplt., 121, JA 7; Ans., [XV, 


JA 42.) The decisions at the Seeretarial level are duly 
set forth in the record; they extend over nearly 22 pages 
of the joint appendix (JA 17-38). 


Oil and gas leases have since been executed covering 
the lands on which the Sibbald-Coral claims were located 
(JA 33, 43). Part of those lands were later conveyed to 
one Burton McKee (JA 33-34, 43). The parties are now 
agreed that this patent contained a reservation of minerals 
to the United States (Stip., 15, JA 57), although the Secre- 
tary’s decision does not disclose that circumstance (JA 
33-34). 


With respect to the Sibbald-Coral claims also, the parties 
agree that Gabbs has exhausted all of its administrative 
remedies within the Department of the Interior (Cmplt., 
923, JA 7; Ans., TXVII, JA 42). 
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C. The Present Proceeding. 


Gabbs brought suit against the Secretary on January 
23, 1961, praying (1) for a judgment declaring that the 
Mullins and Sibbald-Coral contests were severally invalid; 
(2) for a judgment that the decisions of the Secretary’s 
predecesor cancelling the Mullins and Sibbald-Coral min- 
eral claims were severally null and void; (3) for a judg- 
ment enjoining the Secretary from rejecting Gabbs’ appli- 
cations for patents to the Mullins and Sibbald-Coral claims 
on the basis of the foregoing contests and decisions; and 
(4) for a judgment directing the Secretary to determine 
Gabbs’ right to the patents in question without regard to 
those contests and decisions (JA 1-8). 


Both parties moved for summary judgment, supple- 
menting the pleadings with affidavits and documents (JA 
44-53). Those motions were heard on September 22, 1961 
(JA 1). Over two months later, the District Court 
(Matthews, J.) announced its decision, granting the Secre- 


tary’s motion and denying Gabbs’, without however writ- 
ing any opinion or otherwise explaining the result (JA 
55). The present appeal followed (JA 55-56). 


REGULATIONS INVOLVED 


The Interior Department Regulations herein involved 
are set out in the Appendix hereto, pp. 35-36, below. 


STATEMENT OF POINTS 


1. A Land Office contest charging failure to do annual 
assessment work is void, because such failure is not, as a 
matter of law, a ground for cancelling mineral entries. 


2. A Land Office contest charging abandonment, but not 
alleging any facts showing wherein or in what respect there 
has been any abandonment, is, under Rules of Practice of 
the Department of the Interior, fatally defective and does 
not state a cause of action, and hence is similarly ineffec- 
tive to cancel mineral entries. 
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3. The Secretary’s decisions in 1929 and 1930 that pur- 
ported to cancel the mineral entries now in controversy 
were not judicial determinations immune from collateral 
attack, but remained subject to later reconsideration, as 
indeed the Department of the Interior had consistently 
recognized up to now. 


4, Since appellant succeeded to unpatented mining 
claims, which constitute property rights good against all 
the world, its assertion of those claims is not subject to 
a defense of laches, particularly here, where the action 
was brought promptly after the Secretary’s adverse de- 
cisions. 


5. Since the present action was one to review decisions 
by the Seeretary of the Interior, in which the only relief 
sought was against that officer, there is no defect of parties. 


SUMMARY OF ARGUMENT 


1. The two contests here in question, both of which al- 
leged failure to do annual assessment work, did not as a 
matter of law state valid grounds for cancelling mineral 
entries otherwise regular. Wilbur v. Krushnic, 280 U.S. 
306; Ickes v. Virginia-Colorado Development Corp., 295 
U.S. 639. The Interior Department thereafter gave effect 
to this view of the law, and, in the present cases, the Secre- 
tary admitted that the two contests were ineffectual to bar 
Gabbs’ claim insofar as they alleged failure to do assess- 
ment work. 


2. Since under the statute (R.S. $2324; 30 U.S.C. §28) 
failure to do assessment work is an abandonment pro 
tanto, rendering the mining claim subject to relocation by 
another, it follows that the only facts amplifying the 
charge of abandonment in the two contests consisted of 
failure to do assessment work. Otherwise the allegations 
of abandonment, unsupported by any specification of facts 
showing how or wherein the mineral entries were aban- 
doned, are insufficient; under a long line of land decisions 
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interpreting the Interior Department’s Rules of Practice, 
mere conclusory allegations of abandonment ‘‘did not state 
a cause of action’? (Raber v. Smith, 51 L.D. 46, 48), and 
were ‘‘fatally defective’? (Roark v. Tarkington, 51 L.D. 
183, 685-186). It follows that, since the Rules of Practice 
were specifically made applicable to the present contests 
(par. 14 of Cir. 460), those proceedings were nullities. It 
is not open to the Secretary now to disregard his Rules 
because to do so may seem more convenient at the moment. 
Germania Iron Co. v. James, 89 Fed. 811, 816, 818. 


3. The contests in question were not in any sense res 
judicata. Unlike judicial determinations, which retain 
their force despite later changes in the law (e.g., Warring 
v. Colpoys, 74 App. D.C. 302, 122 F. 2d 642, certiorari 
denied, 314 U.S. 678), unlike the rulings of regulatory agen- 
cies, which are similarly immune from later collateral at- 
tack (e.¢., Callanan Road I. Co. v. United States, 345 U.S. 
507, 512), determinations by the Interior Department are 
always subject to later reconsideration just so long as the 
Department still has jurisdiction over the land, ie, as 
long as patent has not issued so that title to the land is still 
in the United States. See West v. Standard Oil Co., 278 
U.S. 200, where Secretary Work was therefore held prop- 
erly to have disregarded Secretary Fall’s earlier dismissal 
of a contest on grounds of law. 


Similarly, if Interior Department rulings were res judi- 
cata, then its earlier decisions cancelling mining entries 
for failure to do assessment work would have stood even 
after the Supreme Court’s later rulings contrary to the 
Department’s view of the law. But, in fact, the Depart- 
ment thereafter treated all such earlier decisions as nulli- 
ties. The Shale Oil Company, 55 I.D. 287; J. C. Nelson et 
al., 64 I.D. 103, 101-111; JA 24. 


Moreover, the Department held that declarations of 
invalidity of mineral claims based on allegations that they 
had been abandoned could be given no binding effect 
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thereafter. Solicitor’s Opinion, 53 I.D. 491. Such mining 
claims can only be effectually extinguished by a statutory 
procedure for quieting title, such as is now contained in 
30 U.S.C. $527. 


It follows that the old contests in this case were prop- 
erly subject to reexamination, and, since on such reexam- 
ination they were shown to be nullities, they could not be 
relied on by the Secretary as a ground for denying Gabbs 
its patents. Since he held the contrary, his decisions are 
subject to review and to relief by way of mandatory in- 
junction. 


4. Gabbs has not been guilty of laches. The present 
action was brought promptly after the date of the De- 
partmental decisions now under review. Moreover, Gabbs’ 
claims, which have long been recognized as constituting 
property rights good against all the world (eg. Wilbur 
v. Krushnic, 280 U.S. 306, 316; see also United States v. 
Carlile, 67 I.D. 417, 421), are not subject to any defense 
of laches. 


Insofar as the lands within the limits of Gabbs’ mining 
locations have since been leased to others, the short answer 
is that, if those claims were valid, the Secretary had nothing 
to lease (Union Oil Co. v. Udall, 110 U.S. App. D.C. 124, 
125, 289 F. 2d 790, 791, note 1). And the Secretary has 
himself recognized that, when a valid mining claim comes 
to light, he must cancel outstanding leases (Jensen, Keith, 
63 LD. 71, 74; J. C. Nelson et al., 64 ID. 103, 105). In- 
deed, he has held that he has no authority to refund 
rentals in such situations (LZ. N. Hagood et al., 65 I.D. 
405). 

With respect to the subsequent surface patents issued 
in respect of lands within the limits of Gabbs’ locations, 
the record shows that all of them reserved minerals to 
the United States. Accordingly, the Secretary under 30 
U.S.C. §122 as amended had power to issue a patent to 
Gabbs covering the minerals alone. 
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5. Since this was a proceeding to review decisions by 
the Secretary of the Interior, in which the only relief 
sought was against that officer, there is no defect of parties. 
The questions litigated concern only the authority of 
the Secretary, and the prayer follows the approved form 
in that it does not command the Secretary to issue a patent. 
Payne v. Central Pac. R. Co., 255 U.S. 228, 238; Payne v. 
New Mexico, 255 U.S. 367, 373; Wilbur v. Krushnic, 280 
U.S. 306, 319. 


ARGUMENT 


This case reflects the degradation of the administrative 
process to a new low, culminating in an alteration of the 
Department’s records after the present suit was brought.” 


We have here a situation where, on the strength of 
settled Departmental doctrines, announced to the world in 
a regular scries of published reports, contests charging 
abandonment without any specification of facts had been 
several times ruled fatally defective; where even findings 
of abandonment had been held insufficient conclusively to 
establish abandonment; and where the Department had 
regularly declared that the only bar to its power to recon- 
sider prior rulings was the termination of its jurisdiction 
over the land in question through issuance of a patent. 


Yet in this case, contests charging abandonment without 
any specification of facts were ruled valid; the resultant 


1It was stipulated that the Sibbald-Coral contest was not con- 
temporaneously entered on the tract books in the Denver Land 
Office (94, JA 57). The Evans affidavit shows that this contest 
had not been entered there as late as January 1960 ({7, JA 49-50). 
In August 1961, however, when the Denver tract books were again 
examined (93, JA 48-49), the Sibbald-Coral contest had been en- 
tered there ({6, JA 49). One of the Secretary’s subordinates then 
admitted that this notation had been made on February 13, 1961 
(id.)—three weeks after the present suit was filed (JA 1)—and 
his detailed admission is corroborated by the documents themselves 
(JA 51-53). 

The Evans affidavit was contradicted neither by the Interior De- 
partment employee specifically identified therein nor by anyone else. 
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‘‘findings’’ of abandonment were held conclusive; and the 
Department declared the previous proceedings binding 
even though the lands are still within its jurisdiction. 
Otherwise stated, every rule of law pursuant to which 
Gabbs’ claims must have been allowed was discarded in 
the present proceeding, with the result that, unless this 
Court now intervenes, property rights long recognized as 
such by the Supreme Court stand to be utterly destroved 
by administrative whim. 

We propose to show that the 1929 and 1930 contests 
against Gabbs’ predecessors in title were invalid, mere 
nullities, and that therefore the Secretary was, as a matter 
of law, wrong in refusing because of those contests to 
issue patents for the properly located mining claims to 
which Gabbs had succeeded. 


I. THE CONTESTS CHARGING FAILURE TO DO ANNUAL AS- 
SESSMENT WORK WERE VOID BECAUSE SUCH FAILURE 
IS NOT, AS A MATTER OF LAW. A GROUND FOR CAN- 
CELLING MINERAL ENTRIES. 


The contest brought against the Mullins claims alleged 
failure to do annual assessment work between 1920 and 
1928 (JA 3, 11), that against the Sibbald-Coral claims a 
similar failure between 1920 and 1929 (JA 5, 20). 


By a decision rendered in 1930, after the conclusion of 
the Mullins contest but during the pendency of the Sibbald- 
Carol contest, the Supreme Court held that failure to do 
assessment work was not a ground for cancelling other- 
wise valid mineral claims, where such failure had been 
followed by a resumption of work. Wilbur v. Krushnic, 
280 U.S. 306. And, a few years later, the Supreme Court 
held that the Secretary was without power to cancel an 
otherwise valid mineral claim for failure to do assessment 
work even before resumption of work. Ickes v. Virginia: 
Colorado Development Corp., 295 U.S. 639. 


The Interior Department thereafter duly recognized the 
effect of those decisions on proceedings commenced under 
a different view of the law. See, eg., Emil L. Krushnic 
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(On Reconsideration), 53 I.D. 45; Proceedings Against 
Mining Claims within the Area of the Boulder Dam Pro- 
ject, 53 I.D. 228, 229; The Shale Oil Company, 55 ID. 
287; J. C. Nelson et al., 64 I.D. 103, 111. 


Indeed, the record indicates that the Department there- 
after treated as nullities all contests based on failure to do 
assessment work (JA 24), and, in the decisions now under 
review, the Secretary conceded that, insofar as the Mullins 
and Coral-Sibbald contests alleged failure to do assess- 
ment work, they were ineffectual to bar Gabbs’ claims 
(JA 14, 21). 


IL INSOFAR AS THE CONTESTS CHARGED ABANDONMENT, 
THEY WERE ALSO VOID UNDER THE RULES OF PRACTICE 
OF THE DEPARTMENT OF THE INTERIOR, BECAUSE OF 
FAILURE TO ALLEGE ANY FACTS SHOWING WHEREIN 
OR IN WHAT RESPECT THERE HAD BEEN ANY ABAN- 
DONMENT. 

In evaluating the remaining allegations of the two con- 
tests, it is necessary to examine both the Supreme Court’s 
holdings in the Krushnic and Virgimia-Colorado cases, as 
well as the Interior Department’s standards of pleading as 
laid down by that Department over the years. 


First. It is plain that failure to do assessment work, 
while not available to the United States as a ground for 
cancellation of the mining claim, is none the less an aban- 
donment pro tanto, inasmuch as such failure renders the 
claim subject to relocation by another. R.S. §2324 (30 
U.S.C. §28); Wilbur v. Krushnic, 280 U.S. 306, 317; Ickes 
v. Virginia-Colorado Development Corp., 295 U.S. 639, 645. 
A mining claimant who fails to perform the annual labor 
required by the statute accordingly invites relocation, and 
to that extent signifies an abandonment of his claim. 


We think it follows that the only facts constituting 
abandonment that were alleged in the two contests now in 
question (JA 3, 5, 11, 20) were failure to do assessment 
work. But that conclusion requires, by way of indispen- 
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sable preliminary, a brief review of the Interior Depart- 
ment’s rulings on pleading. 


Second, As has been shown (supra, pp. 3-4, 6), the con- 
tests now in issue were undertaken pursuant to Circular 
No. 460, paragraph 14 of which specifically stated (infra, 
p. 35) that ‘‘The above proceedings will be governed by 
the rules of practice.’’ And, as has also been shown 
(supra, p. 4), Rule 2(d) of the Rules of Practice re- 
quired (infra, p. 36) a ‘‘Statement, in ordinary and con- 
cise language, of the facts constituting grounds of 
contest,’’ while Rule 3 (infra, p. 36) similarly required a 
corroborating affidavit of one ‘‘having such personal know]l- 
edge of the facts in relation to the contested entry as, if 
proven, would render it subject to cancellation, and these 
facts must be set forth in his affidavit.’’ 


We have added the italics in the foregoing quotations 
because of the insistence, in reported Departmental deci- 
sions, on facts as opposed to mere conclusions. 


Thus, in Fosdick v. Shackleford, 47 L.D. 558, the De- 
partment held defective a contest where neither the appli- 
cant nor his affiant stated facts but only conclusions, in that 
ease allegations (p. 559) that the entryman ‘‘has failed to 
establish and maintain residence on said land and has 
failed to cultivate the same as required by law.’’ 


Similarly, in Raber v. Smith, Leight, Intervener, 51 L.D. 
46, the Department held invalid a charge that the ‘‘Entry- 
man has wholly abandoned the above-described land for 
a period exceeding seventeen months last past.’’ The 
Secretary said (p. 48) that such a charge, ‘‘unsupported by 
any allegation of fact which negatives the possibility that 
the entrvman had completed the period of residence re- 
quired, did not state a cause of action.”’ 


Another charge was similar. Therefore, said the Secre- 
tary (p. 48): 

‘‘Both of the charges set forth in the affidavit of 

contest are but statements of conclusions, unsupported 
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by any allegations of fact. In view of which it must 
be held that Raber can not claim any rights under 
his contest, and that the application of Leight must 
be allowed.’’ 


A little later, in Roark v. Tarkington, McCracken, Inter- 
vener, 51 L.D. 183, the Department held invalid a charge 
(p. 184) that ‘‘said homestead is wholly abandoned by the 
claimant for more than two years; abandonment was not 
due to his service in the Army or Navy of the United 
States on enlistment prior to March 1, 1921,’’ where such 
charge was supported by an affidavit (p. 184) that ‘‘We 
know from personal observation that the statement made 
by the affiant is true.”’ 


The Secretary said (51 L.D. at 185-186) : 


‘“‘While the Department long ago adopted a liberal 
rule in regard to the amendment of applications and 
affidavits, and ordinarily Roark would have been per- 
mitted to amend his charge had he applied within 30 
days from notice, his rights, if any, must be deter- 
mined in accordance with the state of the record at 
the date of the acceptance of Tarkington’s relinquish- 
ment; and the affidavit of contest then pending being 
fatally defective, it must be held that there was not 
pending ‘a good and sufficient affidavit of contest.’ 
Fosdick v. Shackleford, (47 L.D. 558). It follows that 
Roark is without any rights under his contest, and 
that his application must be rejected to the extent it 
conflicts with McCracken’s application to amend.’’ 


y 
! 
3 
4 
$ 
A 
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In J. C. Nelson et al., 64 ID. 103, 110-111, decided in 
1957, the Secretary noted in his recital as follows: 


‘“‘As a result of the field report, adverse proceedings 
against the claims were ordered on June 11, 1924, the 
charge being that the required annual assessment work 
on the claims had not been performed for 1920 and 
1921.*** On October 5, 1925, the register of the land 
office at Glenwood Springs, Colorado, granted the Gov- 
ernment’s motion for judgment by default. This de- 
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cision was affirmed on January 11, 1927, by the 
Commissioner of the General Land Office who declared 
the claims null and void. 


“‘On July 16, 1930, new adverse proceedings against 
the claims were ordered on the ground that the charge 


in the first proceeding did not contain sufficient facts. 
@ @ #9) 


That is to say, the Department itself recognized the 
invalidity of a declaration of nullity made pursuant to a 
formal contest where the charge had alleged merely con- 
clusions. 


Third. A fair interpretation, therefore, of the Mullins 
contest (JA 3, 11), in the light of what in 1929 was settled 
departmental practice—the Fosdick case having been de- 
cided in 1920, the Raber and Roark cases in 1925—is that 
the abandonment charged consisted of failure to do annual 
assessment work over an eight-year period. Certainly 
those are the only facts alleged to support an abandon- 


ment—and those facts, under the Krushnic and Virginia- 
Colorado decisions, are plainly insufficient to support the 
judgment of cancellation. 


The Sibbald-Coral contest (JA 5, 20) differs in that 
the allegation of abandonment appears in a separate para- 
graph of the contest notice: par. 1 alleges failure to per- 
form assessment work for 9 years; par. 2 alleges an aban- 
donment—but without supporting facts. 


If the allegations of par. 1 are to be considered as con- 
stituting the supporting facts for the allegations of par. 
2, then this contest is invalid for the same reason as the 
earlier one. If, however, the two paragraphs are to be 
deemed seperate charges, then par. 2 alleging abandon- 
ment is bad for merely stating a conclusion. 


In any event, there is no basis for holding, as the Secre- 
tary did here in the decisions now under review, that the 
Rules of Practice under which a contest application that 


18 


merely states conclusions is ‘‘fatally defective’? (Roark v. 
Tarkington, 51 L.D. at 186) and ‘‘did not state a cause of 
action’? (Raber v. Smith, 51 L.D. at 48), have somehow 
become inapplicable or irrelevant here. 


In the Sibbald-Coral contest, the Secretary said (JA 25): 


‘‘Furthermore, the rule that a contest charge is bad 
if it alleges only a conclusion of law and not the facts 
upon which the charge is based rests upon the premise 
that the contestant has not shown that he is familiar 
with the requirements of law (Raber v. Smith, 51 L.D. 
46, 48 (1925)). This premise cannot apply to the 
Department.”’ 


But Raber v. Smith dealt with a conclusion of fact, viz., 
abandonment, and held it bad under the Department’s 
Rules of Practice, rules that by the very regulations gov- 
erning the present contest were specifically declared to be 
applicable thereto. See par. 14 of Circular No. 460 (infra, 


p. 35): ‘The above proceedings will be governed by the 
rules of practice.’”? Consequently the decisions interpret- 
ing those rules applied to the Department by its terms. 


We submit that so crass a disregard of settled prece- 
dents can but rarely have been encountered. For here the 
Secretary necessarily asserts that a conclusory allegation 
that ‘‘did not state a cause of action’? (Raber v. Smith, 51 
L.D. at 48), and that was ‘‘fatally defective’? (Roark v. 
Tarkington, 51 L.D. at 185-186) has suddenly become in- 
fused with vitality in the present cases. It will accord- 
inngly not occasion surprise that the Secretary cited no 
authorities to support his ad hoc about-face. It is hardly 
necessary to add that no such authorities exist—except, 
of course, the very decisions now under scrutiny. 


True, Gabbs’ predecessors by not answering must be 
taken to have admitted the truth of the charges. Par. 10 
of Circular 460, infra, page 35. But since, under the au- 
thorities just cited, the charges ‘‘did not state a cause 
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of action’’ and were ‘‘fatally defective,’’ such admission 
as there was, like the admission that no assessment work 
had been done, did not amount to the admission of any 
valid ground for cancelling the entries. That, at least, 
was the law of the Interior Department—its settled law— 
until the present cases came up for decision. 


Fourth. Here it is all too clear that what the Secretary 
did was to fashion a new rule to meet the exigencies of 
the present case. This, we submit, he cannot do. Thanks 
to the provisions of Section 4 of the Administrative Pro- 
cedure Act (5 U.S.C. $1003), the Secretary can change his 
rules only after following prescribed rule-making proced- 
ure which, very obviously, he never did. Indeed, even in 
1898, long before that statute was enacted or in contem- 
plation or even existed in imagination, the Eighth Circuit 
struck down a similar effort by the Secretary to change 
his Rules of Practice. See Germania Iron Co. v. James, 
89 Fed. 811, where Judge Walter H. Sanborn said (pp. 
816, 818) : 


‘‘The reasonable and established rules and practice of 
judicial tribunals become as much a part of the law of 
the land as the statutes under which they act. 

o * * * * ° * * * 
‘“‘What a farce the attempt to secure rights in any 
judicial tribunal must become, if its rules and prac- 
tice are ignored or applied at the arbitrary will of 
the judge who presides over the court!’’ 


We echo Judge Sanborn’s words, and assert that, under 
the Department’s Rules of Practice, as interpreted by 
the Department, both contests now in issue ‘‘did not state 
a cause of action’’ (Raber v. Smith, 51 L.D. at 48) and 
were ‘‘fatally defective’? (Roark v. Tarkington, 51 L.D. at 
185-186). 


Accordingly, those contests did not and could not have 
had the effect of utterly extinguishing, by a stroke of the 
pen, property rights that the Supreme Court had long de- 
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clared to be good against all the world. Wilbur v. 
Krushnic, 280 U.S. 306, 316; Ickes v. Virginia-Colorado 
Development Corp., 295 U.S. 639, 644. It necessarily fol- 
lows that since the old contests did not bar Gabbs, the 
Secretary could not reject Gabbs’ applications for patents 
on the ground that its claims had previously been effec- 
tually extinguished. 


Il. THE SECRETARY'S DECISIONS IN 1929 AND 1930 THAT 
PURPORTED TO CANCEL THE MINERAL CLAIMS NOW IN 
CONTROVERSY WERE NOT JUDICIAL DETERMINATIONS 
IMMUNE FROM COLLATERAL ATTACK, AS INDEED THE 
DEPARTMENT OF THE INTERIOR HAD CONSISTENTLY 
RECOGNIZED UP TO NOW. 


Seeking at least partially to avoid the force of the mat- 
ters just set forth, the Secretary pleaded as a Third De- 
fense (JA 42) that the rulings of his predecessor in the 
invalid Mullins and Sibbald-Coral contest were res judi- 
cata. Here again, an Interior Department line of cases, 
long settled and fully approved by the Supreme Court, 
has been jettisoned—on a strictly ad hoc basis. 


First. It is of course well established that, when the 
solemn judgment of a court has been entered, its force 
and validity are not lessened or diluted by any subsequent 
change in the law. 


Thus, the repeal of the Eighteenth Amendment did not 
entitle prohibition violators whose judgments of convic- 
tion had become final to be released prior to the expiration 
of their sentences. United States v. Chambers, 291 U.S. 
217. 


Similarly, after Estep v. United States, 327 U.S. 114, 
had decided that individuals charged with violations of 
the Selective Training and Service Act of 1940 were en- 
titled at their trials to attack the correctness of their 
draft classifications—thus, realistically, overruling Falbo 
v. United States, 320 U.S. 549, and running counter to the 
views of over 40 circuit judges, see 327 U.S. at 137-140— 
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it was held that an individual who had not sought final 
review of a judgment refusing to permit such an attack 
could not, on habeas corpus, obtain release because of 
the change in doctrine. Swunal v. Large, 332 U.S. 174.2 


A like situation was dramatically illustrated in a de- 
cision by this Court. While the doctrine of Toledo News- 
paper Co. v. United States, 247 U.S. 402, was still in force, 
a person was convicted in the District of Columbia 
for a contempt committed outside the presence of the 
court, viz., jury tampering. Thereafter, following the 
overruling of the Toledo Newspaper case by Nye v. United 
States, 313 U.S. 33, he sought his release on habeas corpus. 
But this Court held that the earlier conviction still stood 
despite the later overruling decision. Warring v. Colpoys, 
74 App. D.C. 302, 122 F. 2d 642, certiorari denied, 314 
U.S. 678. 


And see accord, on essentially similar facts, Gaitan v. 
United States, 295 F. 2d 277 (C.A. 10). 


Second. Where an administrative agency acts in a reg- 
ulatory capacity, its determinations are regarded as so 
far judicial in nature that, like the judgments of a court, 
they are not subject to collateral attack thereafter. E.g., 
Callanan Road I. Co, v. United States, 345 U.S. 507, 512. 


But determinations by the Interior Department in public 
land matters, such as those now under review, stand on a 
different basis, and, under a long line of decisions, are not 
immune from collateral attack; to the contrary, as long as 
the Department still has jurisdiction over the land—i.e., 
as long as title thereto is still in the United States, as long 
as no patent has issued—all of the Department’s decisions 
are subject to reconsideration, and neither res judicata nor 


2“<Tf in such circumstances, habeas corpus could be used to cor- 
rect the error, the writ would become a delayed motion for a new 
trial, renewed from time to time as the legal climate changed.”’ 
Td., at 182, quoted with approval in Hill v. United States, 368 U.S. 
424, 429, decided January 22, 1962. 
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stare decisis stands as a bar. E.g., Osborn v. Knight, 23 
L.D. 216, 218; Joseph Pretzel, 24 L.D. 64, 65; Ernest B. 
Gates (on rehearing), 41 L.D. 384, 385; Howard A. Robin- 
son, 43 L.D. 221. 


Third. The latter principle was approved by the Su- 
preme Court in the dramatic aftermath of one of the 
Interior Department scandals of the 1920’s, West v. Stand- 
ard Oil Co., 278 U.S. 200. There the Supreme Court held 
that, where no patent had been issued, and where the 
Secretary had dismissed a contest, not after making a 
determination of fact but by undertaking to decide a ques- 
tion of law, his successor was thereafter free to reinstitute 
the contest. 


In that case, a contest had been brought against the 
State of California, under the same Circular No. 460 in- 
volved in the present case (see 278 U.S. at 207, 209), 
alleging that a certain tract of land was known to be 
mineral at the time of the approval of the survey, and thus 
did not pass to the State. That contest was initiated in 
1914, but the papers were not served until 1921, by order 
of Secretary Payne (278 U.S. at 209). Thereafter, Secre- 
tary Fall, hearing the case himself in June 1921, ordered 
the contest dismissed, on the ground that it was too late 
for the United States to assert its title. In 1925, Secretary 
Work rescinded that order, and directed the contest to 
proceed, whereupon the Standard Oil Company, Cali- 
fornia’s transferee, sued to enjoin the Secretary from 
proceeding with the contest. 


The trial court’s ruling, that Secretary Fall’s order of 
dismissal was a judgment on the merits not subject to 
collateral attack (278 U.S. at 211), was affirmed here (57 
App. D.C. 329, 23 F. 2d 750), but was thereafter reversed 
by the Supreme Court. 


The Supreme Court held that, as long as the Department 
retained jurisdiction over the land, its earlier administra- 
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tive orders were subject to revision (278 U.S. at 210); that 
only the issuance of a patent or the like would terminate 
that jurisdiction (278 U.S. at 211-212); and that Seeretary 
Fall’s ruling, which did not involve a determination of fact 
—mineral character of the land vel non—but only a ques- 
tion of law—estoppel—was therefore subject to reexam- 
ination by his successor? 


Fourth. The non-immunity from collateral attack of 
the decisions here in question is clearly demonstrated by 
the Interior Department’s own rulings on the very points 
that were in issue in the Mullins and Sibbald-Coral con- 
tests. 


1. If, as the Secretary now asserts (JA 42), his prede- 
cessor’s decisions in 1929 and 1930 were res judicata, then 
Interior Department rulings cancelling mineral locations 
for failure to do annual assessment work must similarly 
be regarded as judicial determinations, and as such be 
likewise immune from collateral attack. If so, then the 


difference between the law as applied by the Department 
prior to 1930, and the law as thereafter declared in Wilbur 
v. Krushnic, 280 U.S. 306, and Ickes v. Virginia-Colorado 
Development Corp., 295 U.S. 639, would not and could not 
have affected the earlier Departmental determinations 
that had been based on a different view of the law. 


Actually, however, just the opposite happened; the 
Department treated as ineffective any prior declarations 
of invalidity where the charge had been a failure to do 
annual assessment work. The Shale Oil Company, 55 I.D. 
287; J.C. Nelson et al., 64 I.D. 103, 110-111; see also JA 24. 


2. Nor did the Department consider that declarations of 
invalidity because of a merely conclusory allegation of 


3 As a matter of interest, the land was ultimately held to have 
been known to be mineral at the time of the survey (United States 
v. State of California, 55 I.D. 121, rehearing denied, 55 I.D. 532), 
and the United States’ title thereto was ultimately upheld. Stand- 
ard Oil Co. of California v. United States, 107 F. 2d 402 (C.A. 9), 
certiorari denied, 309 U.S. 654. 
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abandonment had any binding effect; this is emphasized 
by what was said in a published Solicitor’s Opinion dating 
from 1931 (Challenge to Validity of Mining Claims in Na- 
tional Parks, 53 I.D. 491, 494, 495): 


‘‘With regard to the propriety of bringing proceed- 
ings against mining locations in the national parks on 
a charge of abandonment, certain settled principles 
of law should be premised. They are: (1) That aban- 
donment is a question of intent and, necessarily, if not 
evidenced by some unequivocal positive acts, is more 
difficult to prove than mere omission to perform legal 
requirements of work and improvement, which leave 
tangible evidence of their performance, and (2), That 
lapse of time, absence from the ground, or failure to 
work the claim for any definite period, unaccompanied 
by other circumstances, are not evidence of abandon- 
ment. Lindley on Mines, Sec. 644 and cases cited. 
The last-stated rule would have all the more force as 
to locations within the parks, where, under the present 
state of the law—unfortunately detrimental to the 
National Park Service—the mining claimant’s posses- 


sory rights are not placed in jeopardy of statutory 
forfeiture by his delinquencies in failing to work his 
claim, and from such delinquency indifference could 
not be inferred as to what became of his rights. 


“The * * * statement to the effect that if a claim 
in fact is abandoned, a departmental declaration to 
that effect hardly adds weight to the actual fact would 
seem to imply that it would not have the conclusive- 
ness in legal effect that a departmental decision would 
have adjudging a claim void because the land was non- 
mineral or that a discovery thereon had not been 
made. For a decision on the grounds last mentioned 
‘is efficient and sufficient to extinguish absolutely, and 
forever, all force and effect said location presumably 
ever had, and to destroy such location and all evidence 
thereof for any purpose.’ Cameron v. Bass (19 Ariz. 
246; 168 Pac. 645, 648). And obviously, if the decision 
of the department holding a claim abandoned had like 
legal effect, it would be an advantage to the Govern- 
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ment to adjudge a claim abandoned and thereby shut 
out any possibility of claim of validity thereafter. 
t * * * * 

‘‘There is, also, another fact to consider; that is, 
that a question of abandonment does not present the 
question of validity or invalidity of a location ab initio, 
but implies that it was valid, for rights can not be 
abandoned that never existed. There is room, there- 
fore, for considerable doubt as to the conclusiveness 
of a departmental finding that a mining location was 
abandoned.”’ 


Since, in the present case, there never has been the 
slightest contention either that the land is nonmineral or 
that no discovery had ever been made, it is plain that the 
1929 and 1930 contests, even if they stated a cause of action 
under the Department’s decisions, would not have served 
to establish abandonment. 


The Secretary in this case does not succeed in distin- 
guishing the quoted ruling; he attempts (JA 34-35) to 
brush it aside, and in the end simply disregards it. For 
the truth of the matter, as Congress had earlier recognized, 
is that the only lawful and effective way to clear the public 
domain from the cloud of an invalid mining claim is by a 
earefully regulated statutory scheme for quieting title, 
such as was on the books when Gabbs’ claims were before 
the Department. Sec. 7 of the Act of Aug. 13, 1954, ¢. 730, 
68 Stat. 708, 711 (30 U.S.C. §527); see Sen. Rep. 1610, 
83rd Cong., 2d sess., p. 4; H.R. Rep. 2522, 83d Cong., 2d 
sess., p. 12. 


It is thus entirely plain, not only on principle and pre- 
eedent, but also under the Interior Department’s own 
consistent prior practice and indeed under its earlier 
rulings on the precise points in issue here, that the 1929 
and 1930 contests now in issue did not have the quality of 
solemn immutable judicial determinations. Rather, they 
were fully subject to reexamination at the instance of 
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Gabbs in the present proceedings, in which Gabbs followed 
the prescribed course of Land Office procedure to the extent 
of exhausting all of its available administrative remedies. 


Fifth. It follows that West v. Standard Oil Co., 278 
U.S. 200, is not only applicable but dispositive here: 


1. The Department retained jurisdiction over the lands. 


2. The Seeretary in 1929 and 1930 did not determine 
any contest issues of fact, but only two questions of law: 


(a) He decided that failure to do annual assessment 
work was a ground for cancelling mineral entries, a ruling 
later shown to be wrong by Wilbur v. Krushnic, 280 US. 
306, and Ickes v. Virginia-Colorado Development Corp., 
295 U.S. 639. 


(b) He decided that a conclusory allegation of abandon- 
ment stated a cause of action, in the face of his own earlier 
decisions to the contrary (Raber v. Smith, 51 L.D. 46, 48; 
Roark v. Tarkington, 51 L.D. 183, 185-186); and, here 
again, it was later ruled that such a determination had no 
conclusiveness in any event. See Challenge to the Validity 
of Mining Claims in National Parks, 53 I.D. 491, quoted 
supra at pp. 24-25. 


Since, therefore, the Secretary determined only questions 
of law, and since the Department continued to retain 
jurisdiction over the lands, his rulings, like those of Secre- 
tary Fall in the Standard Oil case, were not judicial de- 
terminations immune from collateral attack, but were in all 
respects subject to subsequent reexamination. 


The result is that, reexamining the Mullins and Sibbald- 
Coral contests, it is plain that they were ineffective to 
cancel the mineral claims, and it is also plain that the 
Secretary on Gabbs’ applications was bound to consider 
the entire matter de novo. From this it necessarily follows 
that his decisions rejecting Gabbs’ applications were dem- 
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onstrably wrong as a matter of law, and that they are 
accordingly reviewable by relief in the nature of the now 
abolished writ of mandamus. 


IV. SINCE GABBS SUCCEEDED TO UNPATENTED MINING 
CLAIMS, WHICH CONSTITUTE PROPERTY RIGHTS GOOD 
AGAINST ALL THE WORLD, ITS ASSERTION OF THOSE 
CLAIMS IS NOT SUBJECT TO A DEFENSE OF LACHES, 
PARTICULARLY HERE, WHERE THE ACTION WAS BROUGHT 
PROMPTLY AFTER THE SECRETARY'S ADVERSE DECISIONS. 

The Secretary’s Fourth Defense (JA 42-43) is, first, that 

Gabbs acquired nothing by its quitclaim deeds, because 

(JA 42) ‘The claims described therein had previously been 

declared null and void,’’ and that (id.) ‘‘Plaintiff, there- 

fore, lacks standing to sue.’? Inasmuch as the basic issue 
in the District Court as well as on this appeal concerns 
the legality of the declarations of nullity, an issue that 

Gabbs plainly has standing to litigate, it seems fair to say 

that a more obvious instance of question-begging would be 

hard to formulate. 


The balance of the Fourth Defense, laches (JA 42-43), 
requires discussion, although, as will be seen, it too is 
without merit. 


First. Final Departmental action on the Mullins claims 
was had on July 11, 1960 (JA 4, 15), final action on the 
Sibbald-Coral claims on June 10, 1960 (JA 7, 38). The 
present complaint was filed on January 23, 1961 (JA 1). 


Unlike actions seeking review of the Secretary’s orders 
in matters dealing with oil and gas leases, as to which 
see 30 U.S.C. §226-2 (added by §5 of the Act of Sept. 2, 
1960, Pub. L. 86-705, 74 Stat. 781, 790), no statute of limita- 
tions governed the bringing of the present complaint, and 
since there is no allegation of either prejudice or change of 
position in the short interval between the denial of recon- 
sideration in each instance (JA 4, 7) and the filing of the 
present proceeding for judicial review, it is plain that 
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Gabbs has not been guilty of laches. This is not a situation 
where, as in Burnham Chemical Co. v. Summerfield, 102 
U.S. App. D.C. 147, 251 F. 2d 388, the litigant sought re- 
view of an essentially regulatory order entered thirty years 
earlier. 


Moreover, to assert that the present proceeding involves 
merely direct review of declarations made in 1929 and 1930 
disregards the admitted facts of the protracted adminis- 
trative proceedings in the Department, proceedings 
brought by Gabbs that extended over three and a half years 
(JA 4, 6-7), and that terminated in lengthy, not to say 
verbose, decisions (JA 9-38), in which Gabbs’ claims were 
considered on their merits. We submit, therefore, that 
those proceedings cannot now be airily dismissed as never 
having taken place, simply because it seems more conven- 
ient for the Secretary at this juncture to be defending 
decisions made in 1929 and 1930 rather than the actual 
decisions under review that were promulgated in 1960. 


But the doctrine of laches has no application in this 
case for a more fundamental reason, to which we turn. 


Second. The Secretary’s fourth defense goes on to state 
(JA 42-43) that ‘‘If it should be contended that, by reason 
of the described quit-claim deeds, plaintiff acquired a chose 
or choses in action its claims advanced here are stale 
claims and it is barred, under principles of laches and 
estoppel, from proceeding thereon in equity.”’ 


Here the difficulty is that the Secretary is setting up a 
straw man. Gabbs has never contended that its claims 
were choses in action, nor could it have, for no proposition 
is better settled than that unpatented mining locations are 
not choses in action, but are present possessory property 
rights, good against all the world. 


As the Supreme Court said in Wilbur v. Krushnic, 280 
U.S. 306, 316: 


‘“‘The rule is established by innumerable decisions 
of this court, and of state and lower Federal courts, 
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that when the location of a mining claim is perfected 
under the law, it has the effect of a grant by the United 
States of the right of present and exclusive possession. 
The claim is property in the fullest sense of that 
term; and may be sold, transferred, mortgaged, and 
inherited without infringing any right or title of the 
United States. The right of the owner is taxable by 
the state: and is ‘real property,’ subject to the 
lien of a judgment recovered against the owner in a 
state or territorial court.’’ 


Accord: Ickes v. Virginia-Colorado Development Corp., 
295 U.S. 639, 644; United States v. Carlile, 67 I.D. 417, 421. 


The doctrine of laches, therefore, simply has no appli- 
cation; there is no contention whatever here that Gabbs’ 
locations were originally invalid for any reason. 


Third. Only a few years before the rulings now under 
review, the Department held that a mining location is so 
far property that, when such a location comes to light, it 


is the Seeretary’s duty to cancel subsequent oil and gas 
leases. See Jensen et al., Keith et al., 63 I.D. 71, 74, where 
it was said: 


‘‘The location of a valid mining claim has the effect 
of a grant by the United States and gives the locator 
a possessory title, good as against the world, includ- 
ing the United States. Wilbur v. Krushnic, 280 U.S. 
306, 316, 317 (1930). There is no requirement that a 
locator of mining claims apply for a patent at any 
time or that he record an interest in a mining claim 
in the land office. Consequently, there is no record in 
the land office of lands covered by mining claims, and 
one who takes an oil and gas lease, or makes any 
other entry on public lands, does so subject to the 
possibility that a valid mining claim exists thereon. 
When an application is filed for patent on a valid and 
subsisting mining claim which was located on vacant 
public land not known to be valuable for minerals 
subject to leasing under the Mineral Leasing Act, and 
it appears that the mining location was completed be- 
fore any application under the Mineral Leasing Act 
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was filed for such land, the only course which the De- 
partment may follow is to cancel any oil and gas 
lease which was issued in the land. This is necessary 
because the locator of such a mining claim had a 
possessory right to the land before the lease applica- 
tions were filed and the United States had no interest 
in the land which it could lease.’’ 


See also J. C. Nelson et al., 64 I.D. 103, 105, where the 
Department similarly said: 


“Tf, at the hearing, the contestants showed that they 
were entitled to the possession of mining claims which 
are valid either by reason of discovery before Febru- 
ary 25, 1920, the date of the enactment of the Mineral 
Leasing Act, or by reason of section 37 of the act, 
which excepted from its provisions ‘valid claims 
existent on February 25, 1920, and thereafter main- 
tained in compliance with the laws under which initi- 
ated, which claims may be prefected under such laws, 
including discovery,’ and showed also that the claims 
were excepted from the withdrawal order of June 9, 
1930, the Department would not be authorized to issue 
oil and gas leases on the land covered by such claims.”’ 


Or, as this Court but recently said (Union Oil Co. v. 
Udall, 110 U.S. App. D.C. 124, 125, 289 F. 2d 790, 791, 
note 1, 


“if the claims assigned to Union and upon which it 
seeks to obtain a patent were valid, no mineral lease 
to these lands could validly issue under the Mineral 
Leasing Act.”’ 


Not only that, but the Secretary has himself decided 
that, when the oil and gas leases are cancelled consequent 
upon a valid mining claim coming to light, he has no 
authority to refund the rentals already paid on the oil and 
gas leases thus cancelled. L. N. Hagood et al., 65 I.D. 405. 


Fourth. The fact that surface patents have issued in 
respect of some of the lands comprised in the area of the 
Gabbs claims is immaterial. As to some of those patents, 
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the Secretary himself admits that the United States re- 
served all minerals (JA 12-13). The parties have stipu- 
lated that the McKee patent, specially put forward by the 
Secretary as a bar to relief against him (Sixth Defense, 
JA 43), similarly contained a reservation of minerals to 
the United States (5, JA 57). The circumstance that the 
Seeretary’s decision in the Sibbald-Coral case refers to 
the McKee patent but fails to disclose that it reserved 
minerals (JA 33-34), is, at the very least, not a factor to 
inspire confidence in the Department’s approach. 


Therefore, since Gabbs does not claim the surface, and 
since the Secretary has power under 30 U.S.C. §122, as 
amended by the Act of July 20, 1956, ¢. 652, 70 Stat. 592, 
to issue a patent for minerals alone—as indeed he recog- 
nized in this very proceeding (JA 16-17)—it follows that 
the surface patents heretofore issued do not in any sense 
conflict with Gabbs’ present claims. Hence, here again, 
there is no basis for any assertion of laches based on 
change of position. 


V. SINCE THIS WAS A PROCEEDING TO REVIEW DECISIONS 
BY THE SECRETARY OF THE INTERIOR, IN WHICH THE 
ONLY RELIEF SOUGHT WAS AGAINST THAT OFFICER. 
THERE IS NO DEFECT OF PARTIES. 

In the present case, Gabbs sought review of decisions 
made by the Secretary of the Interior in administrative 
proceedings in which Gabbs was the sole party, in respect 
of which all administrative remedies had been exhausted 
(supra, pp. 5-7), and in which Gabbs’ ultimate lack of 
success did not turn on any lack of indispensable parties 
within the Department, as indeed the voluminous Depart- 
mental opinions indicate (JA 9-38). 


We therefore submit that, in an action seeking judicial 
review of the Secretary’s action in these identical pro- 
ceedings, there is no need to join parties whom the Secre- 
tary in the administrative phase did not consider indis- 
pensable, necessary, or even proper. Indeed, any such 


requirement would make judicial review of Interior Depart- 
ment decisions impossible, inasmuch as virtually none of 
the public lands it supervises are in the District of Colum- 
bia, while the Secretary cannot be sued except in the 
District. See Martinez v. Seaton, 285 F. 2d 587 (C.A. 10). 


If, however, a more analytical answer is desired, it can 
easily be supplied. 


First. Gabbs sought, first (Cmplt., 11 24(a)-(b); JA 
7-8), a declaratory judgment that the contests in ques- 
tion were invalid and that the decisions cancelling its 
predecessors’ entries were void. Those questions concern 
only the authority of the Secretary of the Interior at a 
time when the United States and Gabbs’ predecessors were 
the only parties concerned. Plainly, there is no defect of 
parties as to those issues. 


Next, (Cmplt., 924(c); JA 8), Gabbs sought to enjoin 
the Secretary from rejecting its applications for patents 


on the basis of the foregoing contests. Here again, the 
only interested party defendant is the Secretary. If 
Gabbs ultimately loses on prayers (a) and (b), Le., if the 
contests are held good, the present prayer, (ce), is never 
reached. Contrariwise, if the contests are held void, then 
the relief now sought follows automatically, since, very 
plainly, the Secretary has no authority to turn down other- 
wise valid applications on the basis of void contests. 


Finally, there is prayer (a), JA 8, ‘For a judgment 
directing the defendant to determine the right of the plain- 
tiff to patents for the mining claims in question without 
regard to the said contests and decisions.’’ 


This latter prayer follows the approved form in that it 
does not command the Secretary to issue a patent. See 
Payne v. Central Pac. R. Co., 255 U.S. 228, 238; Payne v. 
New Mezico, 255 U.S. 367, 373; Wilbur v. Krushnic, 280 
U.S. 306, 319. 
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Second. Granting this last-mentioned prayer leaves the 
Secretary free to cancel later oil and gas leases in pro- 
ceedings to which the lessees may be made parties, as in- 
dicated in Jensen, Keith, 63 I.D. 71, supra. But the lessees 
in question are not in any sense necessary parties to de- 
termine the validity of the earlier contests. 


What Gabbs sought here was an adjudication of those 
contests. If they were void, as it urges, then the United 
States had nothing to lease. See Union Oil Co. v. Udall, 
110 U.S. App. D.C. 124, 125, 289 F. 2d 790, 791, note 1, 
quoted supra, p. 30. Very plainly, the lessees are not in- 
dispensable or even necessary parties to a proceeding to 
determine their lessor’s authority to make the lease on 
the basis of its own prior title. 


Third. With respect to the patents heretofore issued, 
there is similarly no defect of parties, inasmuch as those 
patents in every instance contained a mineral reservation; 
Gabbs seeks only the minerals and not the surface; and 
the Secretary has full authority to issue a patent con- 
veying the minerals only. See pp. 30-31, supra. 


It follows that the present action was properly brought 
against the Secretary alone. 
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CONCLUSION 


For the foregoing reasons, the judgment of the District 
Court should be reversed, with directions to grant sum- 
mary judgment in favor of Gabbs pursuant to the prayers 
of its complaint. 


Respectfully submitted. 


FREDERICK BERNAYS WIENER, 
1025 Connecticut Avenue, N.W., 
Washington 6, D. C., 
Attorney for the Plaintiff. 
Frep H. Evans, 
American Oil Building, 
Salt Lake City 1, Utah, 


Cuarzes F. Srewart, 
811 Colorado Avenue, 
Glenwood Springs, Colo., 


Of Counsel. 
Fesruary 1962. 
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APPENDIX 
REGULATIONS INVOLVED 


1. Cireular No. 460, ‘‘Manner of Proceeding in Contests 
Initiated upon a Report by a Representative of the Gen- 
eral Land Office,’’ published at 44 L.D. 572, provided in 
pertinent part as follows: 


“10. If the entryman or claimant fails to deny the 
charges under oath and apply for a hearing, or to sub- 
mit a statement of facts rendering the charges imma- 
terial, or fails to appear at the hearing ordered without 
showing good cause therefor, such failure will be taken 
as an admission of the truth of the charges and will 
obviate the necessity for the Government submitting 
evidence in support thereof, and the register and re. 
ceiver will forthwith forward the case with recommen- 
dation thereon to the General Land Office and notify the 
parties by registered mail of the action taken. In 
cases finally closed upon default of claimant if applica- 
tion to reopen any case is filed with the register and 
receiver they will forthwith forward same with recom- 
mendations to the General Land Office. 


‘14. The above proceedings will be governed by 
the rules of practice. All notices served on claimants 
or entrymen must likewise be served upon transferees 
or mortgagees,”’ 


[Nors: Par. 10, quoted above, with the substitution of 
‘‘manager’’ for ‘‘register and receiver,’ became and until 
1956 remained 43 C.F.R. $222.9; while par. 14, with a cross- 
reference to part 221 of 43 C.F.R., was similarly 43 C.F.R, 
§222.14.] 


2. The pertinent portions of the Department of the 
Interior’s ‘‘Rules of Practice,’’ published at 51 L.D. 547, 
and in effect in 1929 and 1930, provided in pertinent part 
as follows: 


‘‘APPLICATION To ConTEST 


“Rute 2, Any person desiring to institute a con- 
test must file, in duplicate, with the register, applica- 
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tion in that behalf, together with statement under 
oath containing: 


‘‘(a) Name and residence of each party adversely 
interested, including the age of each heir of any de- 
ceased entryman. 


‘‘(b) Description and character of the land involved. 


“*(c) Reference, so far as known to the applicant, to 
any proceedings pending for the acquisition of title to 
or the use of such lands. 


‘¢(d) Statement, in ordinary and concise language, 
of the facts constituting the grounds of contest. 


“‘(e) Statement of the law under which applicant 
intends to acquire title and facts showing that he is 
qualified to do so. 


“<(f) That the proceeding is not collusive or specu- 
lative, but is instituted and will be diligently pursued 
in good faith. 


“(g) Application that affiant be allowed to prove 
said allegations and that the entry, filing, or other 
claim be canceled. 


“¢(h) Address to which papers shall be sent for serv- 
ice on such applicant. 


‘‘Rute 3. The statements in the application must be 
corroborated by the affidavit of at least one witness 
having such personal knowledge of the facts in rela- 
tion to the contested entry as, if proven, would render 
it subject to cancellation and these facts must be set 
forth in his affidavit.’’ 


[Nore: Rule 2, with the substitution of ‘‘manager’’ for 
“register,’’? became and until 1956 remained 43 C.F-.R. 
$221.2; Rule 3, without any changes, was similarly 43 
C.F.R. §221.3.] 
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QUESTIONS PRESENTED 

By decisions of the Commissioner of the General 
Land Office and the Secretary of the Interior made 
in 1929 and 1930, oil shale placer mining claims for 
which locations were made in 1917 and 1918 were de- 
clared to be null and void. No appeal was taken 
from those decisions nor was any other action taken 
concerning them until the present appellant, a succes- 
sor in title to the original locators of the mining 
claims by virtue of quitclaim deeds made in 1956, 
filed patent applications in 1956 and 1957 seeking 
patents to the lands covered by the 1917 and 1918 
claims. In April 1930, the lands involved had been 
withdrawn from the public domain by executive 
order. The executive order was modified later to 
permit dispositions of the land to be made and ac- 
cordingly various patents and oil and gas leases were 
issued which include substantial parts of the lands 
involved in the old mining claims. The questions 
presented are: 

1. Whether, in view of the circumstances presented, 
the appellant acquired anything by virtue of the 1956 
quitclaim deeds to it. 

2. Whether the 1929 and 1930 decisions from which 
: no appeal was taken can be collaterally attacked in 
this proceeding. 

3. Whether, in any event, the claims advanced by 
the appellant are stale claims barred under prin- 
ciples of laches or estoppel. 

4, Whether the present owners of various interests 
in the lands involved, ie., patentees and oil and gas 
lessees, are indispensable parties to this action. 
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BRIEF FOR APPELLEE 


OPINION BELOW 


The district court did not write an opinion. Its 
judgment granting the defendant-appellee’s cross mo- 
tion for summary judgment, denying the plaintiff- 
appellant’s motion for summary judgment and dis- 
missing the complaint is printed at page 55 of the 
Joint Appendix. 


JURISDICTION 


On January 23, 1961, appellant filed a complaint 
in the District Court for the District of Columbia 
for declaratory judgment and relief in the nature of 
mandamus (Jt. App. 2-8). Jurisdiction of the dis- 
trict court was asserted to exist under that court’s 
“‘general equity powers, under 28 U.S.C. secs. 2201- 

(1) 


2 


2202, and under Section 10 of the Administrative 
Procedure Act (5 U.S.C. sec. 1009)’’ (Jt. App. 2). 
Judgment was entered granting the appellee’s cross 
motion for summary judgment and dismissing the 
complaint on December 1, 1961 (Jt. App. 55). Notice 
of appeal was filed December 5, 1961 (Jt. App. 55- 
56). The jurisdiction of this Court rests on 28 


U.S.C. sec. 1291. 
STATEMENT 


This appeal is from a judgment (Jt. App. 55) dis- 
missing a complaint (Jt. App. 2-8) which urged the 
district court to hold invalid two contest proceedings 
which had been closed in 1929 and 1930 and from 
which no appeal or other action was taken until the 
appellant filed its patent applications in 1956 and 
1957. In cross motions for summary judgment (Jt. 
App. 44, 47-48), the parties concurred that no genu- 
ine issue of fact existed. While presenting the same 
legal issues, the facts of the two counts of the com- 
plaint differ. It is believed that the factual situa- 
tions, as shown by the documents of record in this 
case, may fairly be stated as follows: 


Count I 
(The Mullins’ Claims) 


The Gabbs Exploration Company, appellant herein, 
challenges a decision of the Secretary of the Interior 
dated May 24, 1960 (Jt. App. 9-15), and supplemental 
decision thereto dated July 11, 1960 (Jt. App. 15-17), 
affirming a decision of June 29, 1959 by the Director 
of the Bureau of Land Management which, in turn, 
affirmed a decision by the manager of the Denver 
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land office rejecting two applications for patent on 
eight oil shale placer mining claims in Rio Blanco 
County, Colorado. The claims, known as the Mullins 
Nos. 9 through 12, inclusive, and Mullins Nos. 25 
through 28, inclusive, were located on July 24, 1918, 
and are situated in secs. 8, 17 and 18, Township 4 
South, Range 99 West, 6th Principal Meridian. 

The appellant purchased the claims by quitclaim 
deed dated April 14, 1956 from Joe T. Juhan who 
had acquired his interest by quitclaim deed dated 
August 22, 1955 from I. M. Cramer, one of the orig- 
inal locators of the claims. I. M. Cramer apparently 
purchased the interest of the other original locators 
of these claims on August 28, 1918 (Jt. App. 11). 

The appellant’s applications, filed on October 10, 
1956, and May 13, 1957, respectively, were rejected 
because all of the claims for which patent is sought 
were declared null and void in a decision dated 
June 5, 1929, by the Commissioner of the General 
Land Office (predecessor of the Director, Bureau of 
Land Management). The decision of June 5, 1929, 
closed the contest proceedings which the Government 
had instituted against the validity of the claims here 
applied for and a number of other claims in contest 
number 11977, notice of which is dated March 30, 1929. 
The contest notice named the owners of the claims 
and charged with respect to the claims here applied 
for as follows (Jt. App. 10-11): 

1. eee 
2. That there has not been expended upon 
each and every one of the claims labor and 
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improvements of a reasonable value of $100 for 
the assessment years ending July 1, 1921, to 
July 1, 1928, inclusive, and the claims have been 
abandoned. 


The departmental rules of practice governing pro- 
cedure in cases in which the United States contested 
the validity of claims (Circular No. 460 dated Febru- 
ary 26, 1916, 44 L.D. 572-574) were printed on the 
reverse side of the contest notice. Paragraph 10 of 
these rules provided (ibid. p. 574) (Jt. App. 11): 


10. If the entryman or claimant fails to deny 
the charges under oath and apply for a hear- 
ing, or to submit a statement of facts rendering 
the charges immaterial, or fails to appear at 
the hearing ordered without showing good cause 
therefor, such failure will be taken as an ad- 
mission of the truth of the charges and will 
obviate the necessity for the Government sub- 
mitting evidence in support thereof, and the 
register and receiver will forthwith forward 
the case with recommendation thereon to the 
General Land Office and notify the parties by 
registered mail of the action taken. In cases 
finally closed upon default of claimant, if ap- 
plication to reopen any case is filed with the 
register and receiver, they will forthwith for- 
ward same with recommendations to the Gen- 
eral Land Office. 


The mining claimants were served copies of the con- 
test notice on April 4 and 8, 1929. In a notice of 
May 16, 1929, to the Commissioner, the register of 
the Denver land office stated that the contestees had 
failed to file answer within the time allowed. He 
therefore recommended the cancellation of the claims 
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and stated that the parties had been notified of the 
action taken. Thereafter, the Commissioner’s letter 
of June 5, 1929, declared the contested oil shale lo- 
cations null and void, and directed that the register 
transmit a. copy of the letter of June 5, 1929 to the 
contestees. No appeal or further action was taken 
in response to these proceedings (Jt. App. 11-12). 

Departmental tract books show that for a number 
of years after these claims were located but before 
they were declared null and void, the United States 
allowed entries and issued patents on much of the 
land included in the claims. Patent No. 895534, 
dated February 8, 1923, was issued under the home- 
stead laws on a part of the land covered by Mullins 
No. 9. A homestead entry was allowed on July 24, 
1920, on the land included in Mullins Nos. 11 and 12, 
which entry was outstanding until it was cancelled 
on October 10, 1934. In addition, the land in Mul- 
lins Nos. 25 and 26, and a part of the land in Mul- 
lins No. 28 was patented under the homestead and 
desert land acts, the patents being dated February 
8 and February 23, 1921, respectively. All of the 
patents on these lands reserve the minerals therein 
to the United States (Jt. App. 12-13). 

This land was withdrawn from the public domain 
by Executive Order 5327 of April 15, 1930, and re- 
served for purposes of investigation, examination and 
classification (Circular No. 1220, 53 I.D. 127 (1930)). 
The order withdrew all oil shale deposits and lands 
containing such deposits owned by the United States 
from lease or other disposal, with exceptions not here 
relevant, and the lands here applied for were among 
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the subdivisions in Colorado within the scope of the 
order (Jt. App. 13). The order was modified later 
to permit oil and gas leasing on the withdrawn lands, 
and, since 1954, applications for oil and gas leases 
have been pending and leases issued on substantial 
portions of the land here applied for (Jt. App. 13). 


Count II 
(The Sibbald-Coral Claims) 


The Gabbs Exploration Company, appellant herein, 
challenges a decision of the Secretary of the Interior 
dated April 25, 1960 (Jt. App. 17-38), affirming a 
decision of April 20, 1959 by the Director, Bureau of 
Land Management, which, in turn, affirmed a decision 
by the manager of the Denver land office rejecting the 
appellant’s application for patent and declaring null 
and void the mining claims included in the patent 
application. The claims for which patent is sought 
comprise 18 oil shale placer claims known as the Sib- 
bald Nos. 1 through 12, inclusive, and the Coral Nos. 3 
through 8, inclusive, covering approximately 2,880 
acres of land in sections 28, 29, 31, 32 and 33, of 
Township 4 South, Range 99 West, 6th Principal 
Meridian, Garfield County, Colorado. The claims were 
located in December 1917, and February 1918. Ef- 
fective August 1, 1951 and September 1, 1952, oil and 
gas leases were issued on all except 640 acres of the land 
covered by the patent application, and on December 
1, 1955, a lease was issued on the remaining 640 acres 
here involved (Jt. App. 19). 

The appellant’s application for patent, filed Au- 
gust 29, 1956, was rejected by the manager’s decision 
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of February 14, 1958 on the ground that the claims 
were declared null and void by a letter of instruc- 
tions, dated May 19, 1930, from the Commissioner of 
the General Land Office (predecessor of the Director, 
Bureau of Land Management), and approved by the 
Secretary of the Interior. The letter directed the 
closing of contest number 12111, United States v. 
Walter L. Dwyer, in which the United States brought 
adverse proceedings against a number of claims in- 
cluding all of the placer claims covered by the appel- 
lant’s application (Jt. App. 19-20). 

Departmental records indicate that on January 13, 
1930, Walter L. Dwyer, as record titleholder of these 
claims, received by registered mail, notice of contest 
number 12111 stating that charges were brought by 
the Department of the Interior against the validity 
of oil shale locations Sibbald Nos. 1 through 12, in- 
clusive, and Coral Nos. 1 through 8, inclusive. The 
charges against the claims were (Jt. App. 20): 

1. That there has been no assessment work 
performed upon any of the above described 
placer mining claims for the assessment years 
ending July 1, 1921, up to and including July 1, 
1929, 

2. That each and every one of said claims has 
been abandoned. 

The reverse side of the contest notice included a re- 
print of Circular 460, 44 L.D. 572-574, containing the 
departmental instructions governing proceedings in 
contests of this type. Paragraph 10 of that circular, 
quoted supra, page 4, set forth the provision that 
if the claimant failed to deny the charges and apply 
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for a hearing, or to submit a statement of facts 
rendering the charges immaterial, or to appear at 
a hearing ordered, without showing good cause, such 
failure would be taken as an admission of the truth 
of the charges and would obviate the necessity for 
the Government submitting evidence in support 
thereof. Walter L. Dwyer made no reply and took 
no action in response to the notice (Jt. App. 21-22). 

The Commissioner’s letter of May 19, 1930, gave the 
following instructions to the register at Denver re- 
garding the contest (Jt. App. 20) : 

The default of the claimant, in failing to file 
answer denying the charge, is taken as an ad- 
mission by him of the truth thereof, in view of 
which the Sibbald Nos. 1 to 12 inclusive and 
Coral Nos. 1 to 8 inclusive, oil shale placers are 
declared null and void and the United States 
has taken possession of the lands within the 
claims for its own uses and purposes. The 
ease is closed. 

Advise the claimant by ordinary mail. 

Dwyer did not appeal from or respond to notice that 
the claims were declared null and void (Jt. App. 20). 
On April 29, 1955, Dwyer quitclaimed the claims 
here involved to the Comanche Oil Company. Under 
quitclaim deed of March 21, 1956, the Comanche Oil 
Company conveyed these claims to the appellant (Jt. 
App. 20-21). 

All of section 28, Township 4 South, Range 99 West, 
6th Principal Meridian, was granted by the United 
States to Burton McKee under Patent No. 1108149, 
dated May 6, 1940, and the conveyance was filed for 
record on March 7, 1945. The patent contained a res- 
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ervation of minerals to the United States. Four of 
the claims included in the patent application (Sibbald 
Nos. 1, 2, 7, and 8) cover the above-described section 
28. The McKee entry was allowed on March 16, 1934 
(Jt. App. 33). 

The district court did not issue an opinion in con- 
nection with entering judgment for the defendant 
Secretary of the Interior and dismissing the com- 
plaint on the cross motions for summary judgment 
filed in this case. 


SUMMARY OF ARGUMENT 
I 


There are several reasons why the judgment of the 
district court should be affirmed. Briefly summarized 
these are: (A) Appellant acquired no valid rights by 
reason of the quitclaim deeds to it in 1956 because its 
grantors had no existing valid rights to convey. (B) 
The 1929 and 1930 declarations that the claims here 
involved were null and void on the ground of aban- 
donment were correct on the merits since the abandon- 
ment stands, in effect, confessed. (C) Even if as- 
sumed to have been erroneous, the departmental 
decisions that the claims were null and void cannot 
now properly be collaterally attacked as sought by 
the appellant. (D) This Court’s statement that “The 
Federal courts have universally applied the rule that 
equity will not aid stale demands, nor will mandamus 
issue to compel performance on such a claim” (Snauf- 
fer v. Stimson, 81 U.S. App. D.C. 110, 112, 155 F. 2d 
861, 863 (1946)) warrants the judgment entered by 
the district court on the facts of this case. In addi- 
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tion estoppel arises because of long inaction while 
various interests were being transferred to others. 
(BE) The action sought by the appellant seeks to 
nullify the rights of patentees and oil and gas lessees 
of the lands here involved without their presence. 


ARGUMENT 
I 


The District Court was eminently correct in holding that the 
defendant Secretary of the Interior was entitled to judg- 
ment as a matter of law 
There are several reasons why the district court was 

correct in entering judgment for the Secretary of the 

Interior in this case. 

A. Under established principles of law, the appell- 
ant acquired nothing by virtue of the 1956 quitclaim 
deeds to it. Though ignored by the appellant, a most 
important fact in this case is that the appellant 
acquired no valid rights by reason of the quitclaim 
deeds to it in 1956 because the grantors had no exist- 
ing valid rights to convey. The departmental deci- 
sions of April 25, 1960 and May 24, 1960, detail both 
the facts and the law in this connection and cover all 
of the claims here involved (see particularly Jt. App. 
13-14, 28-36, 39). Summarized, the situation is this: 

The cases cited herein make clear that mining 
claims may be abandoned. Indeed, in the instant 
case we start with the fact that abandonment of the 
claims involved here stands confessed by the record 
owners from whom the appellant purports to derive 
title. This is so because the governing regulation, 
i.e., Section 10 of Circular 460, which was in effect 
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from February 26, 1916 until the general codification 
of rules and regulations on June 1, 1938 [and which 
appeared without change in substance in 43 C.F.R. 
(1940 ed.) Sec. 222.9 and 43 C.F.R. (1954 ed.) See. 
222.5, and which is presently reflected in 43 C.F.R. 
(1961 Cumulative Pocket Supplement) Sees. 221.64, 
221.68; 21 Fed. Reg. 1860 at p. 1863 (1956) ], expressly 
provided that: 

If the entryman or claimant fails to deny 
the charges under oath and apply for a hear- 
ing, or to submit a statement of facts rendering 
the charges immaterial, or fails to appear at 
the hearing ordered without showing good cause 
therefor, such failure will be taken as an admis- 
sion of the truth of the charges * * *} 

As the former owners through whom the appellant 
seeks to deraign its title failed to comply with the 
quoted regulations (Jt. App. 11-12, 19-21), their 
failure clearly constituted an admission of the truth 
of the charges under the applicable regulations. 
Thus, as we detail hereinafter, the claims involved 
were properly held to have been abandoned; and 
the cases involving the abandonment of unpatented 
mining claims uniformly hold that upon actual aban- 
donment of a claim, the land covered by the claim 
becomes a part of the public domain, i.e, it reverts 
to the United States free of the mining claims and 
becomes subject to sale and disposition by the Gov- 
ernment. E.g., Harkrader v. Carroll, 76 Fed. 474, 
475 (D. Alaska 1896); Farrell v. Lockhart, 210 U.S. 


* Emphasis in quoted matter has been supplied throughout 
this brief unless otherwise indicated. 
634678623 
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142, 147 (1908); Brown v. Gurney, 201 U.S. 184, 
192-193 (1906). Accordingly, when, absent appeal or 
any other timely action, the decisions of 1929 and 
1930 declaring the mining claims here involved null 
and void became final and the determination of aban- 
donment was conclusive, the lands involved reverted 
to the United States and became vacant public land 
subject to entry under the then existing public land 
laws. As modified by the Mineral Leasing Act of 
1920, 41 Stat. 437, 30 U.S.C. secs. 181, 193, the mining 
laws precluded any new location of the lands in- 
volved for minerals subject to disposition under the 
leasing act, such as oil and oil shale (Jt. App. 31; 
United States v. U. S. Borax Co., 58 I.D. 426, 432 
(1943) ). 

Thus, as properly concluded by the administrative 
decisions, the original locators had no valid rights to 
convey when they executed quitclaim deeds in 1956 
and, accordingly, the appellant took nothing by those 
deeds. Language by the court in Harkrader v. Car- 
roll, 76 Fed. 474, 475 (D. Alaska 1896) is particularly 
appropriate here: 

Possessory rights in mining claims may be 
divested by sale or gift, by forfeiture, or by 
abandonment. No question of forfeiture is 
presented in this case by either the pleadings 
or the proof. The issue is one of abandon- 
ment, and, if there was an abandonment by 
Moore, occurring before the sale and convey- 
ance from him to the plaintiff, then the latter 
can take no title thereunder. Abandonment is 
a matter of intention, and whenever the inten- 
tion and an actual surrender of the claim are 
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united, the abandonment is complete, and oper- 
ates instanter to restore the title to the United 
States. Where a miner gives up his claim, and 
goes away from it, without any intention of 
holding or repossessing it, and regardless of 
what may become of it, or who may appropriate 
it, an abandonment takes place, and the property 
reverts to its original status as a part of the 
unoccupied public domain. It is then open to 
location by the first comer, and, after others 
have acquired rights therein, no sale by the 
former locator, made subsequently to his aban- 
donment, will convey any right or title to his 
grantee, or in any way affect intervening rights; 
for, the rights of the original locator having 
become wholly divested by abandonment, he 
has nothing to take. (Citations omitted.) 
Since the appellant took nothing by the quitclaim 
deeds to it, it was a stranger to the title and lacked 
standing to litigate the issues involved in this case. 
In the words of Mr. Justice Field, ‘It does not lie in 
the mouth of a stranger to the title to complain of 
the act of the government with respect to it * * *.” 
Smelting Co. v. Kemp, 104 U.S. 636, 647 (1881). 
While we submit that what has been stated above in 
itself demonstrates the correctness of the challenged 
judgment, we go on to note several other reasons why 
the judgment of the district court should be affirmed. 
B. The 1929 and 1930 administrative decisions were 
right on the merits. This proceeding constitutes a 
collateral attack on the decisions of the Commissioner, 
General Land Office, and of the Secretary of the In- 
terior, dated June 5, 1929 and May 19, 1930, de- 
claring the mining claims concerned null and void. 
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The appellant seeks to have those long-standing de- 
terminations declared to be invalid (Jt. App. 7-8). 
But, as demonstrated herein, the mining claims were 
properly held null and void on the charge of aban- 
donment. Indeed, that the old (1917 and 1918) oil 
shale placer mining claims here involved had in fact 
and in truth been abandoned is demonstrated by the 
fact—recognized in the very complaint filed in this 
case—that the original record owners of the mining 
claims, though served with notice, did not even bother 
to file an answer to the contest notice served upon 
them (Jt. App. 3, 6. See also Jt. App. 11-12, 20- 
21). 

In the instant case, the administrative decisions were 
not based on the charge in the original contests that 
the locators had failed to perform assessment work. 
(Cf. Br. 9-10, 12-14.) One of the requirements of 
the mining law is that “not less than $100.00 worth 
of labor shall be performed or improvements made 
during each year.” 30 U.S.C. Sec. 28. In the 1920’s, 
the Interior Department took the position that a fail- 
ure to comply with this provision resulted in forfeiture 
of a claim. Thereafter a large number of adverse 
proceedings were instituted to declare claims void on 
this ground. In 1930, however, the Supreme Court 
held in Wilbur v. Krushnic, 280 U.S. 306, 317-318, 
that failure to do assessment work, while leaving a 
claim open to relocation by a third party, did not 
extinguish the claimant’s rights as against the United 
States. The Court also held that one who failed to do 
assessment work nevertheless maintained his claim “in 
compliance with the laws under which initiated” in 
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keeping with the savings clause in section 37 of the 
Mineral Leasing Act, 41 Stat. 437, 451, 30 U.S.C. Sec. 
193. In 1935, the ruling in Avrushuie was held to ap- 
ply even though the United States, prior to resump- 
tion of assessment work, had contested the validity of 
the claim. The Court held that the contest was inef- 
fective because it was founded on an improper basis, 
ie., on failure to do assessment work. Ickes v. Vir- 
ginia-Colorado Development Corp., 295 U.S, 639 (1935). 

Following the Virginia-Colorado Development Corp. 
decision, the Department of the Interior vacated and 
closed out contests then pending on the question, and 
overruled the principle that a failure to do assess- 
ment work of itself resulted in a forfeiture of a claim 
which had been followed in prior departmental de- 
cisions. It appears that nothing was done by either 
the Government or the contestees to vacate the deci- 
sions in prior, completed contests. The Krushnic 
ruling, of course, is completely irrelevant to cases like 
the present one where the claim was rejected because 
of a confessed abandonment. And, regardless of res 
judicata the fact of abandonment is plain in view of 
the lack of action of the former claimants over the 
subsequent decades while possession and title in other 
interests were being claimed by the United States 


or its grantees, lessees, ete.’ 


?It is to be noted in this connection that the Commissioner’s 
instructions of May 19, 1930, declaring the mining claims in- 
volved in contest 12111 null and void expressly stated that the 
United States “* * * has taken possession of the lands within 
the claims for its own uses and purposes” (Jt. App. 31). Simi- 
larly, with respect to the claims involved in contest 11977, 
the record shows that “long before the claims were declared 
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Appellant seemingly argues that abandonment and 
failure to do assessment work amount to the same 
thing and that since Krushnic held that failure to 
propose assessment work was not ground for rejec- 
tion, so also abandonment is not. The argument is 
plainly fallacious. The failure to do assessment work 
may be simply one subsidiary element of abandon- 
ment. But, abandonment is the broader intentional 
disclaimer. That, as we have shown supra, pp. 11-13, 
has always been recognized as a proper basis for rejec- 
tion of a claim. Thus, in one of the instant cases, the 
Secretary said, in expressly rejecting appellant’s con- 
tention that the two charges i.e., (1) failure to do 
assessment work and (2) abandonment are one and 
the same thing (Jt. App. 27-28): 

The charge of abandonment in the 1930 con- 
test proceedings, it is argued, is not a valid 
basis for declaring the claims null and void be- 
cause abandonment is only a repetition of and 
amounts to no more than giving a different 
name to the charge of failure to perform assess- 


null and void” as well as after, “the United States or its 
grantees have asserted exclusive possessory rights in the land 
covered by the claims * * *” (Jt. App. 14). As also there 
noted, the Government's exercise of “exclusive possessory rights 
over the lands” went unchallenged for more than 28 years (Jt. 
App. 13). 

And, as pointed out in the administrative decisions covering 
both contests here involved (Jt. App. 13, 31-33), by Executive 
Order No. 5327 of April 15, 1930, the land here involved was 
withdrawn from the public domain and reserved for purposes 
of investigation, examination, and classification (Circular No. 
1220, 53 ID. 127 (1930)). And when it later became permis- 
sible to do so, oil and gas leases were issued for substantial 
parts of the lands involved and patents were granted for parts 
of the land (Jt. App. 13-14, 32-34). 
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ment work. There is nothing in the record to 
support a conclusion that the charge of aban- 
donment is the equivalent of and inseparable 
from the charge that assessment work was not 
performed. The charge that the claims were 
abandoned was set out in the notice of adverse 
proceedings as seperate and distinct from the 
charge of failure to perform assessment work. 
Moreover, in view of the fact that default in 
assessment work which subjects a claim to for- 
feiture and relocation is clearly distinguished 
from abandonment in decisions involving min- 
ing claims the unsupported assertion that the 
two charges are one and the same thing is not 
persuasive (see Farrell v. Lockhart [210 U.S. 
142 (1908) ] and Mckay v. McDougall [25 Mont. 
258, 260-263, 64 Pac. 669, 670 (1901)], both 
supra fn. 2). Accordingly, the contention that 
the charge of abandonment in the 1930 pro- 


ceedings amounted only to the charge of failure 
to perform assessment work is rejected. 


This was no new idea to this case. It had been ex- 
pressed in Interior Decisions more than 25 years. 
For example, in Shale Oil Co., 55 I.D. 287 (1935), re- 
peatedly cited by the appellant (Br. 10, 14, 23), the 
Commissioner’s decision, which had assumed author- 
ity to challenge the validity of the claims on account 
of the failure to perform annual assessment work and 
had held that such authority existed where such chal- 
lenge was made prior to the resumption of work, was 
reversed and the record in the case was remanded 
with instructions “* * * to reinstate the application 
and entry in toto and dispose of the same unaffected by 
the default in the performance of assessment and 
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labor, and if all else is found regular, to clearlist the 
application for patent.” (55 I.D. at p. 290.) In do- 
ing so, however, the first headnote to the decision 
(bid, at p. 287) noted: 


The Secretary of the Interior has authority 
to determine that a mining claim is invalid for 
lack of discovery, for fraud, or other defect, 
or that it is subject to cancellation for abandon- 
ment. (Emphasis supplied.) 


Indeed the Secretary was here stating in short form 
what the Supreme Court said the same year in Ickes 
v. Virginia-Colorado Development Corp., 295 U.S. 
639, 645 (1935), where the Court stated: 


There was authority in the Secretary of the 
Interior, by appropriate proceedings, to deter- 
mine that a claim was invalid for lack of dis- 
covery, fraud, or other defect, or that it was 
subject to cancellation by reason of abandon- 
ment. Cameron v. United States, 252 U.S. 
450, 460; Cole v. Ralph, 252 U.S. 286, 296; 
Black v. Elkhorn Mining Co., 163 U.S. 445, 
450; Brown v. Gurney, 201 U.S. 184, 192, 193; 
Farrell v. Lockhart, 210 U.S. 142, 1472 


The problems created by old mining claims such as here 
involved and the recognized need for doing something about 
them is reflected in the hearings which were held in connection 
with the Multiple Mineral Development Act (Act of Aug. 13, 
1954, 68 Stat. 708, 30 U.S.C. sec. 521 et seg.), cited by the 
appellant (Br. 25). See eg., 3 Hearings, Senate Committee 
on Interior and Insular Affairs, 83rd Cong., 2d Sess., Hearings 
before the Subcommittee on Public Lands, May 17 and 18, 
1954, on S. 3344, pp. 20, 44, 45-46, 54, 77, 85-86, 96, 99, 115; 
2 Hearings, House Committee on Interior and Insular Affairs, 
83rd Cong., 2d Sess, Hearings before the Subcommittee on 
Mines and Mining, May 20 and 21, 1954, on H.R. 8892 and H.R. 
8896, pp. 30-31, 49, 58-59, 99-100, 104. 
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C. Even assumed to be erroneous, the Departmental 
Decisions are not now subject to collateral attack. 
The same principle that applies to collateral attack 
of court judgments applies to collateral attack on de- 
cisions of the Department of the Interior. In Brown 
v. Gurney, 201 U.S. 184, 193 (1906), the Supreme 
Court stated: 


We have accepted the rulings of the Land 
Department that the Kohnyo location covered 
the southerly as well as the northerly end of 
that claim. Such was the decision of May 28, 
1895, and that of the Secretary of the Interior 
of May 7, 1898, and the formal cancellation of 
July 15, 1898. In this separate distinct pro- 
ceeding counsel cannot challenge these rulings. 
The attack is collateral and cannot be enter- 
tained. 

Earlier, the Supreme Court had stated in this con- 
nection (Steel v. Smelting Co., 106 U.S. 447, 450-451 
(1882) ) : 

We have so often had occasion to speak of 
the Land Department, the object of its creation, 
and the powers it possesses in the alienation 
by patent of portions of the public lands, that 
it creates an unpleasant surprise to find that 
counsel, in discussing the effect to be given to 
the action of that department, overlook our de- 
cisions on the subject. That department, as 
we have repeatedly said, was established to su- 
pervise the various proceedings whereby a 
conveyance of the title from the United States 
to portions of the public domain is obtained, 
and to see that the requirements of different 
acts of Congress are fully complied with. 
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Necessarily, therefore, it must consider and pass 
upon the qualifications of the applicant, the 
acts he has performed to secure the title, the 
nature of the land, and whether it is of the 
class which is open to sale. Its judgment upon 
these matters is that of a special tribunal, and 
is unassailable except by direct proceedings for 
its annulment or limitation. Such has been the 
uniform language of this court in repeated 
decisions. 

It is equally clear that a claim of lack of jurisdic- 
tion rendering the decision void cannot here be made. 
The Secretary of the Interior has complete authority 
to institute contests to establish the validity or in- 
validity of mining claims. Cameron v. United States, 
252 U.S. 450, 459-460 (1920). The Supreme Court 
there stated: 


The second objection rests on the naked 
proposition that the Secretary was without 
power to determine whether the asserted lode 
claim, under which Cameron was occupying 
and using a part of the reserves to the exclu- 
sion of the public and the reserve officers, was 
a valid claim. We say ‘“‘naked proposition’’ 
because it is not objected that Cameron did 
not have a full and fair hearing, or that any 
fraud was practised against him, but only that 
the Secretary was without any power of de- 
cision in the matter. In our opinion the propo- 
sition is not tenable. 

By general statutory provisions the execu- 
tion of the laws regulating the acquisition of 
rights in the public lands and the general care 
of these lands is confided to the land depart- 
ment, as a special tribunal; and the Secretary 
of the Interior, as the head of the department, 
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is charged with seeing that this authority is 
rightly exercised to the end that valid claims 
may be recognized, invalid ones eliminated, and 
the rights of the public preserved. Rev. Stats. 
§§ 441, 453, 2478; United States v. Schurz, 102 
U.S. 378, 395; Lee v. Johnson, 116 U.S. 48, 52; 
Knight v. United States Land Association, 142 
U.S. 161, 177, 181; Riverside Oil Co. v. Hitch- 
cock, 190 U.S. 316. 

A mining location which has not gone to 
patent is of no higher quality and no more 
immune from attack and investigation than are 
unpatented claims under the homestead and 
kindred laws. If valid, it gives to the claimant 
certain exclusive possessory rights, and so do 
homestead and desert claims. But no right 
arises from an invalid claim of any kind. All 
must conform to the law under which they are 
initiated; otherwise they work an unlawful pri- 
vate appropriation in derogation of the rights 
of the public. 

It is thus perfectly clear that the administrative 
officials possessed jurisdiction to reject the claims for 
proper reasons. The fact that, even if it be assumed, 
that an erroneous basis on the merits was used does 
not render the adjudication void. This fallacy of 
appellant’s argument even more clearly appears in 
its procedural attacks upon the earlier decisions. 

It is charged that the earlier proceedings were not 
binding because the formal charges alleged only that 
the claims had been abandoned—without detailing the 
particular means whereby the abandonment was ef- 
fected (Complaint, paragraphs 9 and 18(b) (Jt. App. 
4, 6); (Br. 4, 8, 910, 12-20, 35-76)). Appellant 
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argues that in this respect the notices violated the 
then existing rules of practice of the Interior De- 
partment, reading in part as follows (51 L.D. 547- 
548; Br. 4, 35-36) : 

Rule 2. Any person desiring to institute a 
contest must file, in duplicate, with the register, 
application in that behalf, together with state- 
ment under oath containing: * * * (d) State- 
ment, in ordinary and concise language, of the 
facts constituting the grounds of contest. * * * 

Rule 3. The statements in the application 
must be corroborated by the affidavit of at 
least one witness having such personal knowl- 
edge of the facts in relation to the contested 
entry as, if proven, would render it subject to 
cancellation, and these facts must be set forth 
in his affidavit. 


It might be conceded arguendo that had the mining 


claimants appeared in the 1929 and 1930 proceedings 
and filed demurrers raising this procedural issue 
(which is basically the old problem of how to differen- 
tiate a conclusion of law from a statement of fact) 
a demurrer raising the point might have been up- 
held and the contestant (the United States) told to 
plead over. Even this is unlikely, however, since 
the charge here involved was brought by the United 
States on the basis of a prior investigation and there 
could have been no question of the land office man- 
ager’s knowledge of what constituted abandonment. 
Indeed, the very rules governing ‘‘Proceedings in 
Contests on Report by Representatives of the General 
Land Office” contemplated that before filing the 
charges the land office manager would submit evi- 
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dence in support of the charges which it made (Rule 
10, 44 L.D. at p. 574, quoted supra, p. 4). Thus, 
in the words of the departmental decision of April 25, 
1960 (Jt. App. 25) : 
These provisions [provisions of Circular No. 
460, 44 L.D. 572-574, quoted in part at Jt. App. 
25] indicate that before a contest based on a 
report by a representative of the General Land 
Office was initiated, a determination was made 
that the facts reported concerning an entry or 
claim, if true, would warrant the cancellation 
of the entry or claim as would the failure to 
dispute the charges. The issuance of the notice 
to Dwyer of the charges against his claims 
necessarily implies that the Commissioner of 
the General Land Office had determined, in 
accordance with Circular No. 460, the sufficiency 
of those charges, including the charge of aban- 
donment.* 


As reflected in the language just quoted, Rule 10 of 
the regulations sensibly provided that failure to deny 
the charges and apply for a hearing, or to submit a 
statement of facts rendering the charges immaterial, 


‘The decision goes on in language which is also pertinent 
here (Jt. App. 25-26): “Furthermore, the rule that a contest 
charge is bad if it alleges only a conclusion of law and not 
the facts upon which the charge is based rests upon the premise 
that the contestant has not shown that he is familiar with the 
requirements of law (Raber v. Smith, 51 L.D. 46, 48 (1925)). 
This premise cannot apply to the Department. In addition, 
under the rules of practice in effect when the charge was filed 
against Dwyer an objection to the sufficiency of a contest charge 
could be raised only by timely demurrer. Fosdick v. Shackle- 
ford, 47 L.D. 558 (1920). Since Dwyer did not file any ob- 
jection, timely or otherwise, to the contest charge, the default 
judgment is not now open to attack on the ground that the 
charge was insufficient.” Cf. Br. 18. 
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or failure to appear at the hearing ordered without 
showing good cause would obviate the necessity for 
the Government to submit its proof (44 L.D. at p. 
574). 

In any event, in the instant case, demurrers were 
not filed. The mining claimants instead failed to 
appear. Thereupon, in accordance with the standard 
Interior Department procedure, of which the mining 
claimants were expressly advised since it was printed 
on the reverse side of the notices to them (Jt. App. 
11, 21-22), the Commissioner declared the mining 
claims null and void. No appeals were taken. In 
this present proceeding, brought some 30 years later, 
the appellant is simply attempting, based upon alleged 
procedural differences, to make a collateral attack 
on the earlier declarations of invalidity. This it can- 
not do. “It is a general rule of law that a judgment 
rendered by a court having jurisdiction of the subject 
matter and the parties is not subject to collateral at- 
tack because of mere defects or informalities in the 
pleading.”” 30A Am. Jur. “Judgments” sec. 866, p. 
782; 50 C. J. S. ““Sudgments”’ sec. 854, p. 430. The 
rule is equally applicable to administrative proceed- 
ings. Callanan Road Co. v. United States, 345 U.S. 
507, 512 (1953); 2 Davis, Administrative Law Trea- 
tise, sec. 18.10. 

Certainly such procedural quibbles cannot justify 
nullification of decisions made in exercise of clear 
jurisdiction.° 

5 Persuasive argument can be advanced that where appeals 


were not prosecuted in earlier rejections based upon lack of 
assessment work rather than abandonment, as here, the un- 
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Nor is the situation here affected in any way by 
the fact that, upon a direct application for that pur- 
pose, the Secretary of the Interior has discretionary 


challenged decisions which were based solely upon the ground 
of failure to perform annual assessment work are now final. 
The Department of the Interior is a duly and properly con- 
stituted special tribunal for the purpose of trying validity of 
entries on the public domain. Cameron v. United States, 252 
U.S. 450 (1920); Michigan Land & Lumber Company v. 
Rust, 168 U.S. 589 (1897); H. H. Yard, 38 L.D. 59 (1909). 
Thus, it is entitled to consider the limits of its own jurisdic- 
tion. Chicot Co. Drainage Dist. v. Baxter State Bank, 308 
U.S. 871, 376 (1940); See Woods Brothers Construction Co. 
v. Yankton County, 54 F. 2d 304 (C.A. 8, 1931); May v. 
Maricopa County Municipal Water Conservation District, 57 
Ariz. 128, 112 P. 2d 204 (1941); Los Angeles County v. Sea- 
board Surety Corporation, 139 Cal. App. 497, 34 P. 2d 191 
(1934) ; State v. Sheets, 48 Wash. 2d 65, 290 P. 2d 974 (1955) ; 
Pacific Mutual Life Insurance Company v. McConnell, 44 Cal. 
Qd 715, 285 P. 2d 636 (1955); Fitzsimmons v. Oklahoma City, 
192 Okla. 248, 135 P. 2d 340 (1943). Accordingly, it would 
appear that a challenge such as was made in Ickes v. Virginia- 
Colorado Development Corporation, 295 US. 639 (1935), 
should have been made in each and every contest. The failure 
to do so was a waiver of the defense and collateral attack 
is precluded. The decisions of the Commissioner of the Gen- 
eral Land Office or of the Secretary of the Interior, declaring 
claims null and void for failure to do assessment work, which 
were not appealed should be held to be final bars to further 
proceedings with reference to the claims involved. It is also 
clear that a judgment which is not appealed and which is 
based upon an erroneous construction of the common law or 
a statute is not void but voidable. E.g., Reed v. Allen, 286 
U.S. 191 (1932). Thus appeal rights must be exercised or 
the judgment is final. 30A Am. Jur., Judgments, sec. 354. 
In view of the separate charge of abandonment, upon which 
the instant case has been prosecuted, the legal theory outlined 
in this footnote need be determined in the instant case only 
if apellant’s argument equating lack of assessment work and 
abandonment is accepted. 
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power to overrule a decision of his predecessor. West 
v. Standard Oil Co., 278 U.S. 200, 210 (1929), repeat- 
edly cited by the appellant (Br. 10, 22, 26), and alleged 
by it to be ‘‘dispositive here’’ (Br. 26).° Court judg- 
ments are, for instance, no less immune from col- 
lateral attack merely because, under certain circum- 
stances, a court may ‘‘relieve’’ a party from a final 
judgment. See Rule 60, F.R.Civ.P. The fact re- 
mains that as long as the earlier determination re- 
mains unchanged it is binding. Cameron v. United 
States, 252 U.S. 450, 464 (1920). 

D. In any event, appellant seeks to advance stale 
claims which are barred under principles of laches 
or estoppel. The appellant here presents stale de- 
mands, ie., that decisions in contests Nos. 11977 and 
12111 issued in 1929 and 1930 be declared to be in- 


valid and for other relief based upon such a declara- 
tion (Complaint, Jt. App. 7-8), upon which stale 
demands it seeks to have relief in the nature of man- 
damus decreed (Jt. App. 2). But, as this Court has 
aptly stated: “The Federal courts have universally 
applied the rule that equity will not aid stale de- 


¢It should be noted that in West v. Standard Oi Co. the 
Supreme Court expressly distinguished the order of dismissal 
there involved from “* * * such administrative acts as a 
patent or the approval of a list of lands pursuant to a duty 
imposed upon the Secretary * * *” (278 U.S. at p. 214) and 
in setting forth the holdings of the case the second headnote 
states in pertinent part: “That, assuming the Secretary had 
power to decide the question of known mineral character 
conclusively and thus end the jurisdiction of the Department 
over the land, the making of this finding of fact can not be 
implied in support of his order, the case being unlike that of 
a judgment, or an administrative act passing title, such as a 
patent. Pp. 213, 214.” (278 U.S. at p. 201.) 
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mands, nor will mandamus issue to compel perform- 
ance on such a claim.” Snauffer v. Stimson, 81 U.S. 
App. D.C. 110, 112, 155 F. 2d 861, 863 (1946); ef. 
Burnham Chemical Co. v. Summerfield, 102 U.S. App. 
D.C. 147, 251 F. 2d 388 (1958). 

The court of appeals noted in Davidson v. Grady, 
105 F.2d 405, 408 (C.A. 5, 1939) that “public policy 
* * * for the peace of society, discourages stale de- 
mands.”’ Legal titles particularly are not to be dis- 
turbed after long lapses of time upon stale claims. 
Adair v. Shallenberger, 119 F.2d 1017, 1020 (C.A. 
7, 1941). There the court of appeals stated with 
reference to laches ‘‘It embraces some of the elements 
of estoppel, but may emanate solely from the inequity 
arising from encouragement of stale demands, which 
have rested for a long time in undisturbed slumber, 
when to encourage them works defeat of meritorious 
claims. * * *’? (119 F.2d at p. 1020). And even the 
existence of the administrative remedy of appeal from 
the 1929 and 1930 decisions would not indefinitely 
obviate the necessity for exercising diligence in seek- 
ing redress in the courts. Landell v. Northern Pac. 
Ry. Co., 122 F. Supp. 253 (D.C. D.C. 1954), affd. 
per curiam 96 U.S. App. D.C. 24 (1955), cert. den. 
350 U.S. 844, reh. den. 350 U.S. 905. The Supreme 
Court made clear its concern with old claims which 
would be unsettling of land titles in a discussion which 
concludes (Wetzel v. Minnesota Railway Company, 
169 U.S. 237, 241 (1898)) : 

*** Tf the complainant may put forward 
these excuses for delay after thirty years, there 
is no reason why they may not allege the same 
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as an excuse after a lapse of sixty. The truth 
is, there must be some limit of time within 
which these excuses shall be available, or titles 
might forever be imsecure. The interest of 
public order and tranquility demand that par- 
ties shall acquaint themselves with their rights 
within a reasonable time, and although this 
time may be extended by their actual ignorance, 
or want of means, it is by no means illimitable. 
The existence of laches in the instant case cannot be 
denied. While that of itself should bar the present 
claim (Snauffer v. Stimson, 81 U.S. App. D.C. 110, 
112, 155 F. 2d 861, 863 (1946); Burnham Chemical 
Co. v. Summerfield, 102 U.S. App. D.C., 251 F. 2d 388 
(1958) ), this case is much stronger because of the 
many outstanding interests would be upset by accep- 
tance of appellant’s claims. While not in terms re- 
peating here the ‘‘bona fide purchase” argument that 
it made in the administrative proceedings (Jt. App. 
36), appellant hints at it in connection with charging, 
in effect, alteration of records after the case began 
(Br. 12). The lack of merit in the argument can be 
shown from simply one fact. The administrative 
decision noted that the patenting by the United States 
of section 28 here involved ‘‘is plainly shown by the 
appellant’s own abstract” (Jt. App. 36). It con- 
tinued (Jt. App. 36-37) : 

The issuance of the lease and the patent 
would be clear notice to anyone purchasing 
presumably valid mining claims on the land 
leased and patented that something was wrong 
with the title to the claims and would put him 
on notice that title to other claims deraigned 
from the same source might be defective. I 
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am unable to see how the appellant can claim 
to be a bona fide purchaser in these circum- 
stances. In any event, the appellant’s remedy 
is against its grantor since, if a sale and con- 
veyance of a mining claim take place after 
abandonment of the claim, the grantee takes 
no title (Harkrader v. Carroll (supra) [76 
Fed. 474 (D. Alaska 1896)]; see Moses v. 
Long-Bell Lumber Co., 206 Fed. 51 (5th Cir. 
1913), holding that a grantee of an equitable 
interest in public lands takes only such title 
as his grantor had). 

Except for appellant’s reflections upon the integrity 
of government officials we would stop here. But to 
prevent misunderstanding, we think the court should 
see the entire pictures relating to the irrelevant mat- 
ters. Appellant has acknowledged that the fact that 
both the Mullins claims and the Sibbald-Coral claims 
were declared null and void in 1929 and 1930 re- 
spectively was contemporaneously noted on the tract 
books of the General Land Office in Washington, D.C. 
(Jt. App. 56). The fact is that unpatented mining 
claims were recorded “only in the office of the county 
recorder or mining district under State laws’’ and 
that the mining claimant “* * * is under no obliga- 
tion, nor is there any procedure set up, to notify the 
Federal Government of the location, existence, or 
status of the mining claim unless and until he [the 
mining claimant] applies to the Interior Department 
for a patent.”” Report of the National Petroleum 
Council’s Committee on Federal Lands, Oil and Gas 
Policy, December 3, 1953, 3 Hearings, Senate Com- 
mittee on Interior and Insular Affairs, 83rd Cong., 
2d Sess., Hearing before the Subcommittee on Public 
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Lands, May 17 and 18, 1954, on S. 3344, pp. 85-86. 
Thus usually matters pertaining to unpatented min- 
ing claims were not reflected on the tract books of 
the local land office. Sometimes, as in the instance 
involving the Sibbald-Coral claims in this case, an 
entry was made in the local tract book with respect 
to an unpatented mining claim.’ 

Moreover, since 1885 a contest serial book (the 
“Contest Docket’’), in addition to the tract book, has 
been required to be maintained in each local land 
office. “Circular of December 18, 1885’, 6 L.D. 12; 


7¥For the information of this Court, the Department of the 
Interior has advised in this respect that: 

“Before 1948, notations on the tract books in the several land 
offices showed applications for and entries of the public lands 
which applications and entries were made in the land offices. 
Withdrawals, reservations, classifications and similar orders 
affecting the disposition of land which resulted from actions 
taken in Washington were noted on the land office tract books 
at the direction of the Commissioner of the General Land 
Office. Circular No. 375, January 22, 1915, by the Commis- 
sioner of the General Land Office in Circulars and Regula- 
tions of the General Land Office (January 1930), p. 1277. 
However, until 1948 full and complete land status was shown 
on the Bureau’s tract books in Washington but was not shown 
on the land office tract books since certain actions which were 
initiated in the Washington office were not noted on land 
office tract books. Thus contests like those involved in the 
Gabbs litigation, which were initiated by the Commissioner 
of the General Land Office, were not noted on the tract books 
of the local land office as the mining claimant had made no 
application or entry in the local land office. See Circular 
No. 460, 44 L.D. 572, 573 (1916), for the instructions to the 
land offices on the procedures to be followed in Government 
contests.” 

The Department of the Interior has underway a project under 
which the land office tract books will show the full and complete 
land status. 
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Circular No. 616, Methods of Keeping Records and 
Accounts Relating to the Public Lands, 46 L.D, 513, 
520 (1918). The contest serial book, as an official 
record of the local land office, is available for public 
inspection. Records—Examination by the Public, 27 
L.D. 625 (1898), the headnote of which states: 

The records in the local land offices should 
be treated as open to inspection on the part of 
the public, subject only to the restriction that 
such examination shall not interfere with the 
orderly despatch of public business. 


The 1929 and 1930 decisions were noted in the contest 


docket of the Denver land office (Appendix, infra, pp. 
32-33). 

E. Indispensable parties were not joined in this 
caseé.—There are now pending before the Court several 


eases presenting the issue whether a claimant to a 
part of the public domain must join as parties de- 
fendant persons who hold outstanding mineral leases.* 
We know of no authority whereby a person holding a 
legal interest in a tract of land can be deprived of it in 
his absence and without jurisdiction of the land. 


8 E.g., Nos. 16373 and 16374, Duncan Miller, Appellant v. 
Stewart L. Udall, Secretary of the Interior, Appellee; Nos. 
16646-16651 and 16654, Louise Safarik, et al., Appellants v. 
Stewart L. Udall, Secretary of the Interior, Appellee; 
Raymond J. Hansen, et al., Appellants v. Stewart L, Udall, 
Secretary of the Interior, Appellee; Robert S. Light, et al., 
Intervenors-Appellees, Samuel Gary, Appellant v. Stewart L. 
Udall, Secretary of the Interior, Appellee; John J. King, \Ap- 
pellant v. Stewart L. Udall, Secretary of the Interior, Appellee; 
Robert Schulein, Appellant v. Stewart L. Udall, Secretary of 
the Interior, Appellee; Betty J. Lewis, et al., Appellants v. 
Stewart L. Udall, Secretary of the Interior, Appellee; and 
Duncan Miller, Appellant v. Stewart L. Udall, Secretary of the 
Interior, Appellee. 
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CONCLUSION 
For the foregoing reasons, we submit that the judg- 
ment of the district court should be affirmed. 
Respectfully, 


Ramsey CLARK, 
Assistant Attorney General. 
Rocer P. Marquis, 
Tomas L. McKevirt, 
Haron 8. Harrison, 
Attorneys, Department of Justice, 
Washington 25, D.C. 


Marcy 1962. 


APPENDIX 


AFFIDAVIT 
City of Washington, District of Columbia, ss: 


I, Harold S. Harrison, an attorney in the Appellate 
Section, Lands Division, United States Department of 
Justice, assigned to represent the Secretary of the 
Interior in the case entitled Gabbs Exploration Com- 
pany v. Stewart L. Udall, Secretary of the Interior, 
C.A. D.C. No. 16,803, being first duly sworn, affirm as 
follows: That the files of the United States Depart- 
ment of Justice contain a document pertaining to the 
above-entitled case, signed by Edward W. Fisher, 
Deputy Solicitor, United States Department of the 
Interior, stating in pertinent part: 

The contests involved in the Gabbs proceed- 
ing were noted, as were decisions declaring 
these mining claims null and void, in the con- 
test serial record of the Denver land office as 
indicated in a memorandum of January 29, 
1962, from the Colorado State Director of the 
Bureau [of Land Management] to the Assistant 
Solicitor for Land Appeals of this Department, 
a copy of which we recently sent to Mr. 
Harrison. 

That the memorandum of January 29, 1962, there 

referred to states in pertinent part: 
This office does not have a separate record 
of miscellaneous file numbers. However, a 
contest serial book depicting contest proceed- 
ings, and readily available to all members of 
the public, was posted May 24, 1930, holding 
that the Sibbald and Coral locations under con- 


(33) 
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test 12111 were declared null and void. On 
May 10, 1929, the contest serial sheet for the 
Mullins claims included under contest 11977, 
was posted showing that these claims were de- 
clared null and void. 
Enclosed are photostat copies of the serial 
sheets for contests 12111 and 11977. 
Harold 8. Harrison, 
Harotp S. Harrison, 
Attorney, Department of Justice, 
Washington, D.C. 
Of counsel for the Secretary of the Interior. 


Subscribed and affirmed before me this 28th day 
of March, 1962. 


[sEaL] 


Emily McC. Ireland, 
Emizty McC. IRevanp, 
Notary Public, D.C. 
My commission expires February 29, 1964. 
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. The Secretary’s decisions in 1929 and 1930 that 
purported to cancel the mineral claims now in 
controversy were not judicial determinations 
immune from collateral attack, as indeed the 
Department of the Interior had consistently ree- 
ognized up to now 


. Since Gabbs succeeded to unpatented mining 
claims, which constitute property rights good 
against all the world, its assertion of those 
claims is not subject to a defense of laches, par- 
ticularly here, where the action was brought 
promptly after the Secretary’s adverse decisions 


. Since this was a proceeding to review decisions 
by the Secretary of the Interior, in which the 
only relief sought was against that officer, there 
is no defect of parties 


. The record shows without contradiction that the 
entries in the Denver tract books relating to 
Gabbs’ Sibbald and Coral claims were altered 
after the present action was brought 


Conclusion 


Index Continued 


AUTHORITIES 
JupictaL DECISIONS: 


Armour & Co. v. Wantock, 323 U.S. 126 
Brown v. Gurney, 201 U.S. 184 
Cameron v. United States, 252 U.S. 450 
Cohen v. Fall, 52 App. D.C. 140, 284 Fed. 734 
Cohens v. Virginia, 6 Wheat. 264 
Farrell v. Lockhart, 210 U.S. 142 
Harkrader v. Carroll, 76 Fed. 474 
Humphrey’s Executor v. United States, 295 U.S. 602 
* Ickes v. Virginia-Colorado Development Corp., 295 
U.S. 639 2, 3, 6, 12, 13 
Lawn v. United States, 355 U.S. 339 17 
Marcello v. Kennedy, D.C. Cir., No. 16,553 
Red Canyon Sheep Co. v. Ickes, 69 App. D.C. 27, 98 
F, 2d 308 
Steel v. Smelting Co., 106 U.S. 447 
* Union Oil Co. v. Udall, 110 U.S. App. D.C. 124, 289 
F. 2d 790 14, 15 
* United States v. North American T. & T. Co., 253 
U.S. 330 


certiorari denied, 249 U.S. 613 
* West v. Standard Oil Co., 278 U.S. 200 
* Wilbur v. Krushnic, 280 U.S. 306 2, 6, 12, 13 
oe v. Standard Oil Co., 57 App. D.C. 329, 23 F. 2d 
1D 


Interton DEPARTMENT RULINGS: 


* Aspen Consolidated Mining Co. v. Williams, 27 L.D.1 11 
Cagle v. Mendenhall, 26 L.D. 177 11 
* California, State of, et als., 51 L.D, 141 ....... _-5, 11, 12 
* Challenge to Validity of Mining Claims in National 
Parks, 53 I.D. 491 
The Federal Shale Oil Co., 53 I.D. 213 
Fosdick v. Shackleford, 47 L.D. 558 
Government Proceedings Against Oil Shale Claims 
for Default in Assessment Work, 53 ID. 181 .... 
L. N. Hagood et al., 65 I.D. 405 
* Jensen et al., Keith et al., 63 ID. 71 
* J. C. Nelson et al., 64 ID. 103 
* Parcher v. Gillen, 26 L.D. 34 


* Cases and authorities chiefly relied upon are marked by asterisks. 


Index Continued ili 


Page 


Earl C. Presley, David Esplin et al., Interveners, 60 
I.D. 290 
Proceedings Against Mining Claims within the Area 
of the Boulder Dam Project, 53 I.D. 228 
* Raber v. Smith, 51 L.D. 46 
* Roark v. Tarkington, 51 L.D. 183 
* The Shale Oil Company, 55 I.D. 287 
United States v. Carlile, 67 I.D. 417 
Virginia-Colorado Development Corp., 53 I.D. 666 .. 
Francis D. Weaver, 53 I.D. 175, affirmed on rehear- 
ing, 53 L.D. 179 
Johnnie E. Whitted, Bill Smith, 61 I.D. 172 


STATUTES : 


Act of May 18, 1933, c. 33, 48 Stat. 72 

Act of May 15, 1934, c. 289, 48 Stat. 777 

Act of June 13, 1935, ¢. 220, 49 Stat. 337 

Act of Apr. 24, 1936, c. 247, 49 Stat. 1238 

Act of June 24, 1937, c. 381, 50 Stat. 306 

Act of June 29, 1938, ¢. 815, 52 Stat. 1243 

Act of June 30, 1939, e. 257, 53 Stat. 991 

Jt. Res. of June 6, 1932, c. 210, 47 Stat. 290 

Jt. Res. of June 30, 1932, ¢. 334, 47 Stat. 474 

*R.S. § 2324 (30 U.S.C. § 28) 

Soldiers’ and Sailors’ Civil Relief Act of Oct. 17, 
1940, Sec. 505, c. 888, 54 Stat. 1178, 1188, 50 App. 
U.S.C. § 565 


REGULATIONS: 
Circular 460, 44 L.D. 572: 


MISCELLANEOUS: 


Memorandum B-123118, Comptroller General to Sec- 
retary of the Interior, July 1, 1955 


Pending Interior Department Cases: 


Energy Resources Technology Land, Inc., C-031342 5 
Gabbs Exploration Company, C-018673 5 
Weber Oil Company, C-014671 


—— 


* Cases and authorities chiefly relied upon are marked by asterisks. 


IN THE 


United States Court of Appeals 


For rue District or Cotumsm Cimcurr 
No. 16,803 


Gases Expioration Company, 
Appellant, 
v. 


Stewart L. Upaun, Secretary of the Interior, 
Appellee. 


Appeal from the United States District Court 
for the District of Columbia 


APPELLANT’S REPLY BRIEF 


Normally, of course, doubts regarding the desirability 
or necessity of reply briefs should be resolved against 
filing. But since the Secretary’s written arguments in this 
case (hereinafter ‘‘Sec. Br.’’) repudiate one significant 
basis on which he rejected Gabbs’ claims within the Depart- 
ment; pointedly fail to diseuss prior judicial and depart- 
mental rulings that are directly contrary to his present 
contentions; string together quotations from patently 


9 
s 


inapplicable decisions; and then seek to supplement the 
record made at the trial by factual matter, sworn and 
unsworn, that was never submitted to the District Court, 
we are constrained to believe that some clarifying words 
by way of reply will prove helpful rather than merely 
burdensome. 


The first five headings follow those of our brief-in-chief 
(hereinafter ‘‘Gabbs Br.’’), the sixth is new. 


I. THE CONTESTS CHARGING FAILURE TO DO ANNUAL 
ASSESSMENT WORK WERE VOID BECAUSE SUCH 
FAILURE IS NOT. AS A MATTER OF LAW, A GROUND 
FOR CANCELLING MINERAL ENTRIES. 


The course of the Interior Department’s rulings and 
contentions as to the effect on otherwise valid mining claims 
of failure to do annual assessment work demonstrates that 
the fury of a woman scorned is mild indeed by comparison 
with the angry persistence of an administrator whose hand 
has been stayed by the courts. 


1. The Supreme Court’s decision in Wilbur v. Krushnic, 
280 U.S. 306, which held that failure to do annual assess- 
ment work was not a ground for cancelling otherwise valid 
mining claims where such failure had been followed by a 
resumption of work, was vigorously resisted in the Interior 
Department. In a series of rulings, the Secretary there- 
after held that such a contest was good nevertheless if 
commenced prior to resumption of work. Government 
Proceedings Against Oil Shale Claims for Default in As- 
sessment Work, 53 1.D. 131; Francis D. Weaver, 53 I.D. 175, 
affirmed on rehearing, 53 I.D. 179; The Federal Shale Oil 
Co., 53 I.D. 213; Virginia-Colorado Development Corpora- 
tion, 53 I.D. 666. But the Supreme Court, affirming this 
Court, held at the suit of the last-mentioned claimant that 
failure to do assessment work gave the United States no 
right whatever, at any time, to forfeit an otherwise valid 
mining claim. Ickes v. Virginia-Colorado Development 
Corp., 295 US. 639. 
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2. Only then did the Department recede. In Proceedings 
Against Mining Claims within the Area of the Boulder Dam 
Project, 53 I.D. 228, 230-231, Secretary Wilbur spoke of 
‘“‘elaims where defective charges were issued relative to 
nonperformance of assessment work.’’ Finally, after the 
Supreme Court’s Virginia-Colorado decision, First As- 
sistant Secretary Walters acknowledged (The Shale Oil 
Company, 55 I.D. 287, 290) that ‘‘In view of this opinion 
of the court, the adverse proceedings and decision of the 
Commissioner therein in the instant case must be held as 
without authority of law and void.’’ We have added the 
italics to demonstrate that the characterization under our 
present heading—‘‘void’’—is the Secretary’s, and does not 
represent any new departure on our part. 


3. Thereafter, even in cases that had been closed, the 
Interior Department held that proceedings in which mining 
claims had been held void for nonperformance of assess- 
ment work were without validity. See J. C. Nelson et al., 
64 I.D. 103, ‘111: 


«¢* * * the claims were held void * * * on October 12, 
1931, and January 7, 1932. 


‘‘Subsequently, as the result of the Supreme Court’s 
decision in the case of Ickes v. Virginia-Colorado De- 
velopment Corp., 295 U.S. 639 (1935), holding that the 
Seeretary of the Interior had no authority to void a 
mining claim for failure of assessment work, the 
Department apparently considered the proceedings 
against the Sid claims to be vitiated. See The Shale 
Oil Company, 55 I.D. 287 (1935). No other proceed- 
ings involving the claims appear to have been taken 
until the present contests were initiated.’’ 


The Secretary is therefore only arguably right in assert- 
ing (Sec. Br. 15) that ‘‘It appears that nothing was done 
by either the Government or the contestees to vacate the 
decisions in prior, completed contests.’’ Nothing was done, 
nothing needed to be done; the old contests had been 
authoritatively declared ‘‘without authority of law and 
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void”? (The Shale Oil Company, 55 I.D, at 290). Signifi- 
cantly, the Secretary’s brief neither cites nor discusses his 
decision in J. C. Nelson et al., 64 I.D. 103, supra. 


4. It is further significant that, when the Secretary in 
these very cases rejected Gabbs’ claims, he did not for a 
moment rest on the non-performance-of-assessment-work 
features of the earlier contests. 


Thus, in his decision on the Sibbald-Coral claims, the 
Secretary noted (JA 21), 


“In affirming the manager’s rejection of the appel- 
lant’s patent application, the Director’s decision 
pointed out that the charge in the adverse proceedings 
brought against these claims in 1930, of failure to per- 
form assessment work could not serve as a basis for 
declaring the claims null and void, citing Wilbur v. 
Krushnic, 280 U.S. 306 (1930), and Shale Oil Company, 
55 I.D. 287 (1935).”’ 


Nowhere else in that long opinion (JA 19-38), nor in the 


denial of rehearing (JA 38-39), nor in the opinions on the 
Mullins claims (JA 10-17), is there the faintest intimation, 
much less any reasoned contention, that the nonperform- 
ance-of-assessment-work contests had the slightest validity. 


5. In this connection, it is worth pointing out that, in 
the period between the Depression and the beginning of 
the World War II mobilization, Congress every year sus- 
pended the requirement for annual assessment work, thus, 
see R.S. $2324 (30 U.S.C. §28), protecting mining claims 
from relocation by third parties. Jt. Res. of June 6, 1932, 
c. 210, 47 Stat. 290, as amended by Jt. Res. of June 30, 1932, 
c. 334, 47 Stat. 474; Act of May 18, 1933, ¢. 33, 48 Stat. 72; 
Act of May 15, 1934, ¢. 289, 48 Stat. 777; Act of June 13, 
1935, ¢. 220, 49 Stat. 337; Act of Apr. 24, 1936, ¢. 247, 49 
Stat. 1238; Act of June 24, 1937, ¢. 381, 50 Stat. 306; Act 
of June 29, 1938, c. 815, 52 Stat. 1243; Act of June 30, 
1939, c. 257, 53 Stat. 991; and see the later suspension 
limited to persons in military service, Sec. 505 of the 
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Soldiers’ and Sailors’ Civil Relief Act of Oct. 17, 1940, 
e. 888, 54 Stat. 1178, 1188, 50 App. U.S.C. $565. 


6. Notwithstanding this uniform course of judicial, legis- 
lative, and administrative action, the Department is cur- 
rently once more reverting to its prior holdings, and is now 
seeking to infuse validity into old contests, based on non- 
performance of assessment work, that for some twenty-five 
years it had regarded as ‘‘without authority of law and 
void.’’ See, eg., Weber Oil Company, C-014671; Energy 
Resources Technology Land, Inc., C-031342; Gabbs Explor- 
ation Company, C-018673.* 


Indeed, in a footnote in the present case (See. Br. 24-25, 
note 5), the Secretary is seeking to anticipate his argument 
in support of those rulings that ‘‘unchallenged decisions 
which were based solely upon the ground of failure to per- 
form annual assessment work are now final.’’ 


Such a position, clearly, is at variance with what, as we 
have shown, was the specific rule of the Interior Depart- 
ment for a quarter of a century. 


Such a position is also at variance with what was the 
general rule of the Department over many years; see State 
of California et als., 51 L.D. 141, 144: 


‘‘There are numerous decisions of this Department 
to the effect that if the Commissioner of the General 
Land Office or the Secretary of the Interior shall, while 
the subject matter, i.e., the land, is within his jurisdic- 
tion, discover that a previous decision was erroneous, 
unlawful, or unjust, he has authority and it would be 
his duty to, upon his own motion, review and recon- 
sider the case and take such action as is proper and 
appropriate therein.’’ 


If footnote 5 in the Secretary’s brief correctly represents 
his present position, then it necessarily follows that he 


*In view of this Court’s broad rule as to the scope of judicial 
notice of land proceedings, see Red Canyon Sheep Co. v. Ickes, 69 
App. D.C. 27, 31, 98 F. 2d 308, 312, we do not believe that 
reference to the cited cases involves an impermissible resort to 
matter dehors the record. 
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now feels he has no duty to reconsider the contests shown 
by Wilbur v. Krushnic, 280 U.S. 306, and Ickes v. Virginia- 
Colorado Development Corp., 295 U.S. 639, to have been 
erroneous and unlawful, but that, contrariwise, he con- 
siders it his present duty to assert a vested right in 
illegality. 


II. INSOFAR AS THE CONTESTS CHARGED ABANDON- 
MENT, THEY WERE ALSO VOID UNDER THE RULES 
OF PRACTICE OF THE DEPARTMENT OF THE IN- 
TERIOR. BECAUSE OF FAILURE TO ALLEGE ANY 
FACTS SHOWING WHEREIN OR IN WHAT RESPECT 
THERE HAD BEEN ANY ABANDONMENT. 


Insofar as the Mullins and Sibbald-Coral contests alleged 
failure to do assessment work (Gabbs Br. 2-3, 5), the orig- 
inal contestees were justified in disregarding any such 
allegation, either in reliance on or in anticipation of the 
Supreme Court’s rulings in the Krushnic and Virginia- 
Colorado cases. 


Insofar as those contests alleged an abandonment, the 
original contestees were similarly justified in disregarding 
that additional allegation, which was a mere conclusion 
unsupported by any statement or specification of facts, in 
reliance on what was then—and up to the time of the 
decisions now under review always was—the settled rule 
of the Interior Department, viz., that a conclusory allega- 
tion of abandonment unsupported by elucidating facts 
showing how or wherein the abandonment was effected ‘‘did 
not state a cause of action’? (Raber v. Smith, 51 L.D. 46, 
48; Fosdick v. Shackleford, 47 L.D. 558) and was ‘‘fatally 
defective’? (Roark v. Tarkington, 51 L.D. 183, 186). Those 
were decisions under the Department’s Rules of Practice 
(Gabbs Br. 35-36), Rules that were specifically made appli- 
cable to Government contests by par. 14 of Circular 460 
(44 L.D. at 574; Gabbs Br. 35). 


It is not only significant, we submit it is astounding, that 
the Secretary in over 20 pages of printed argument (Sec. 
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Br. 10-31) never cites, much less discusses, Roark v. Tark- 
ington; never cites, quotes or discusses par. 14 of Circular 
460; and simply quotes—in a footnote—what the decision 
under review said of Raber v. Smith and Fosdick v. Shackle- 
ford (JA 25-26; See. Br. 23, n. 4), without any attempt 
whatever to answer our demonstration (Gabbs Br. 18) that 
in that decision the Secretary was simply refusing to follow 
his prior published rulings. 


Instead, the Secretary says that since the original con- 
testees never answered, such failure to answer in and of 
itself amounted to an abandonment (Sec. Br. 14). We 
submit that the failure to answer is at least equally con- 
sistent with the contestees’ acceptance of the Seeretary’s 
earlier holdings that the contest notices as drawn were 
‘without authority of law and void,”’’ ‘‘did not state a cause 
of action,’’ and were ‘‘fatally defective.’’ 


The terms of the Circular relied on by the Secretary 
({10 of Cir. 460; Gabbs Br. 35, Sec. Br. 11) state that a 


failure to answer or appear ‘‘will be taken as an admission 
of the truth of the charges.’’ But how can the admission 
of charges that are ‘‘without authority of law and void’’ 
(The Shale Oil Company, 55 I.D. 287, 290), or that ‘‘did 
not state a cause of action’’ (Raber v. Smith, 51 L.D. 46, 
48), or that are ‘‘fatally defective’’ (Roark v. Tarkington, 
51 L.D. 183, 186), serve to forfeit vested property rights? 


Moreover, the Secretary in his argument fails to distin- 
guish between his jurisdiction to determine the invalidity 
of mining claims for lack of discovery or because the land 
was non-mineral (Cameron v. United States, 252 U.S. 450), 
as to which his determinations if supported by evidence are 
(or for present purposes may be assumed to be) con- 
elusive; and his jurisdiction to declare void for subsequent 
abandonment mining claims that were originally valid in 
every respect. In the latter field, whatever may be his 
jurisdiction as between conflicting claimants (Farrell v. 
Lockhart, 210 U.S. 142; Brown v. Gurney, 201 U.S. 184), 
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whatever may be the case where a patent has already issued 
(Harkrader v. Carroll, 76 Fed. 474 (D. Alaska), Sec. Br. 
11, 12-13), it has been authoritatively ruled by the Depart- 
ment that, where the mining claim is originally valid and 
where no patent has yet been issued, no conclusiveness 
attaches to a subsequent Departmental determination that 
the claim has been abandoned. Challenge to Validity of 
Mining Claims in National Parks, 53 I.D. 491, quoted at 
Gabbs Br. 24-25. 


Again it is significant—indeed, we suggest it is sympto- 
matic—that the foregoing ruling is neither cited nor dis- 
cussed in the Secretary’s brief. 


If we are right in our view that the 1929 and 1930 con- 
tests were ineffective to divest the original locators of their 
existing property rights, as to which see Gabbs Br. 28-29 
and pp. 12-13, infra, then, plainly, they had something to 
convey to Gabbs, which is then no stranger to the title (See. 
Br. 13) but, to the contrary, is the present owner of the 
claims. Whether Gabbs received anything, therefore, is to 
be determined, not by negative assertion (Sec. Br. 10-13), 
not by loose talk about strangers to the title (Sec. Br. 13), 
but by concentrating on the contests themselves. 


We have shown that those contests were without validity 
per se; we go on to show that, since the land was still 
under the jurisdiction of the Department, the Secretary was 
therefore bound to deal with the merits of Gabbs’ claims to 
patents wholly unaffected by those contests. 
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III. THE SECRETARY'S DECISIONS IN 1929 AND 1930 
THAT PURPORTED TO CANCEL THE MINERAL 
CLAIMS NOW IN CONTROVERSY WERE NOT JUDI- 
CIAL DETERMINATIONS IMMUNE FROM COLLAT- 
ERAL ATTACK, AS INDEED THE DEPARTMENT OF 
THE INTERIOR HAD CONSISTENTLY RECOGNIZED 
UP TO NOW. 


We do not contend, we have never contended, we could 
not contend, that the Secretary of the Interior is free to 
reconsider a decision regarding the public lands once he 
has lost jurisdiction over the res by issuance of a patent. 
The law on that point is well settled. What we urge is 
simply that, where no patent has issued, so that the land 
is still within the Secretary’s jurisdiction, he still has 
power to deal with it, and in the process, to reconsider and 
set aside earlier erroneous or unlawful determinations 
made by himself, by his predecessors, or by his subordi- 
nates. 


The cases cited and discussed at Sec. Br. 19-20—Brown 
v. Gurney, 201 U.S. 184; Steel v. Smelting Co., 106 U.S. 447 
—were of the first class: there patents had issued. Con- 
sequently, in those cases there could be no collateral attack 
on the Secretary’s action. What was there said, accord- 
ingly, has no application to the present situation, where the 
land still remains within the Secretary’s jurisdiction. For, 
as the Supreme Court has had so often to remind counsel 
(Cohens v. Virginia, 6 Wheat. 264, 399: Humphrey’s Exe- 
cutor v. United States, 295 U.S. 602, 626-627; Armour & 
Co. v. Wantock, 323 U.S. 126, 132-133), the language of its 
opinions is to be read in the light of the facts of the case 
under discussion. 

Here, however, as in West v. Standard Oil Co., 278 US. 
200, the land was still in the hands of the Secretary, and 


he was therefore free to overrule and disregard his prede- 
cessor’s ruling on questions of law. 


In that case—see Gabbs Br. 22-23 for the details, which 
need not be repeated here—this Court had held the con- 
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trary. Work v. Standard Oil Co., 57 App. D.C. 329, 23 F. 2d 
750. This Court had said (57 App. D.C. at 333, 23 F. 2d 
at 754): 


‘‘Having jurisdiction of the case if he [the Secretary] 
refused to admit evidence that should have been ad- 
mitted, it merely amounts to error, which cannot be 
considered in this collateral proceeding. * * * 


“It would now be in conflict with all lawful and just 
rules of procedure to hold that the decision, in the 
absence of any averment of fraud, does not possess 
such finality as to forbid its future reversal in the 
manner here attempted.”’ 


After certiorari was granted at the Seeretary’s instance, 
the company argued as follows: 


“‘The contest over this section 36 was formally 
decided by the Secretary. That decision is the letter of 
June 9, 1921. It is in the ordinary form of judgments 
rendered by the Department. Such decisions of the 
Sceretary are judicial in character.’’ Citing, inter alia, 
Steel v. Smelting Co., 106 U.S. 447 [Sec. Br. 19-20]. 
(73 L. ed. at 267.) 


‘Petitioner’s attack on this judgment is a collateral 
attack. The rule that judgments are impervious to 
collateral attack on any ground except that thev are 
void applies to judgments of the Department of the 
Interior.’’ (73 L. ed. at 268.) 


None the less, the Supreme Court reversed, and the right 
of the Secretary to reconsider and reexamine Secretary 
Fall’s order was sustained. For reasons already set forth 
(Gabbs Br. 26), we consider West v. Standard Oil Co., 278 
U.S. 200, to be dispositive here. 


The Secretary, after dropping part of his discussion of 
that case into a footnote (Sec. Br. 26, note 6), reads it as 
simply holding (Sec. Br. 25-26) that he ‘‘had discretionary 
power to overrule a decision of his predecessor.’’ 
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We confess ourselves unable to understand how a decision 
can be binding on one of the parties but within the dis- 
cretionary power of the other to set aside on his own 
motion. Indeed, in the West case itself, the Court empha- 
sized that, if Secretary Fall had made a finding of fact 
that the land in question was not known to be mineral, such 
a finding would thereafter have ended the Department’s 
jurisdiction, and would therefore have been conclusive. 278 
US. at 212-213. But since Secretary Fall decided only 
questions of law, as the Secretary here decided only ques- 
tions of law (Gabbs Br. 26), his predecessor not only had 
power to review but indeed had a duty to review. State of 
California et als., 51 L.D. 141, 144, quoted supra, p. 5. 


In a Government contest, the two parties are the United 
States and the contestee. If the decision is such as to oust 
the Department’s jurisdiction, either by issuance of patent 
or an act equivalent thereto (see West v. Standard Oil Co., 
278 U.S. at 211-212), then the decision is conclusive on both 
parties, and can be attacked only in an independent pro- 
ceeding based on fraud or the like (United States v. Throck- 
morton, 98 U.S. 61), or, in appropriate cases (non constat 
Harkrader v. Carroll, 76 Fed. 474 (D. Alaska), Sec. Br. 
12-13), to impress a trust on the patent (United States ex 
rel, Hall v. Lane, 48 App. D.C. 279, 284, certiorari denied, 
249 U.S. 613; Cohen v. Fall, 52 App. D.C. 140, 142, 284 Fed. 
734, 736). 


If on the other hand, the decision leaves the res—the 
land—within the Department’s jurisdiction, then, under a 
long line of Departmental rulings the decision may and 
must be reopened if it has later been shown to have been 
illegal or wrong. Parcher v. Gillen, 26 L.D. 34, 42-43 
(opinion approved by Asst. Atty. Gen. Van Devanter) ; 
Aspen Consolidated Mining Co. v. Williams, 27 L.D. 1, 5-11 
(same); Cagle v. Mendenhall, 26 L.D. 177, 179; Earl C. 
Presley, David Esplin et al., Interveners, 60 I.D. 290; and 
see rulings cited at top of Gabbs Br. 22. Otherwise stated, 
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if ‘‘a previous decision was erroneous, unlawful, or unjust’’ 
(State of California et als., 51 L.D. 141, 144), the Secretary 
‘thas authority and it would be his duty to, upon his own 
motion, review and reconsider the case * * *’? (2bid.). 


We repeat, we do not understand how the Secretary 
under those rulings—and they represent the consistent 
formulation of the Department—can reopen an erroneous 
or unlawful ruling when it is in the interest of the Govern- 
ment to do so, and yet stand thereon when it is the other 
party who has been wronged thereby. Yet that is precisely 
the standard of administrative adjudication that the 
Secretary now presses upon this Court. 


As in the Section 36 matter considered in West v. 
Standard Oil Co., 278 U.S. 200, the Secretary in the 1929 
and 1930 contests here in question did not determine any 
contested issues of fact. In those contests, he determined 
only two questions of law: 


First, he held that failure to do annual assessment work 


was a ground for cancelling mining claims. 


Second, he held that a conclusory allegation of abandon- 
ment stated a cause of action. 


The first ground was shown to be erroneous and without 
authority of law by Wilbur v. Krushnic, 280 U.S. 306, and 
Ickes v. Virginia-Colorado Development Corp., 295 U.S. 639. 


The second ground was shown to be erroneous and with- 
out authority of law by the Secretary’s own earlier rulings 
in Raber v. Smith, 51 L.D. 46, 48, and Roark v. Tarkington, 
51 L.D. 183, 185-186, and by the Solicitor of the Interior’s 
later demonstration that no Departmental determination 
of abandonment had any conclusiveness in any event. 
Challenge to Validity of Mining Claims in National Parks, 
53 LD. 491. 


Consequently, since the Secretary still retained juris- 
diction over the lands, it became his duty—not simply a 
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matter of discretion or whim, as seems indeed to have been 
recently suggested in Johnnie E. Whitted, Bill Smith, 61 
I.D. 172, 174—it became his duty to review the earlier 
determinations, to hold them invalid because severally 
unlawful and erroneous, and to dispose of Gabbs’ applica- 
tions for patents without regard to the earlier invalid 
contests. 


In here asserting the contrary, the Secretary is insisting 
that, even though he has the power to correct the previous 
illegal and erroneous rulings, even though under a long 
line of his own decisions he is bound to treat such rulings 
as nullities, he will not do so but instead will by fiat rest 
on demonstrated illegality. 


IV. SINCE GABBS SUCCEEDED TO UNPATENTED MIN- 
ING CLAIMS. WHICH CONSTITUTE PROPERTY 
RIGHTS GOOD AGAINST ALL THE WORLD, ITS AS- 
SERTION OF THOSE CLAIMS IS NOT SUBJECT TOA 
DEFENSE OF LACHES, PARTICULARLY HERE, 
WHERE THE ACTION WAS BROUGHT PROMPTLY 
AFTER THE SECRETARY'S ADVERSE DECISIONS. 


In asserting the defense of laches, the Secretary adduces 
a number of well-rounded quotations denigrating stale 
claims (Sec. Br. 26-28), all taken from cases not even re- 
motely in point, while at the same time he studiously 
ignores the well settled series of decisions, in the Supreme 
Court as well as in his own Department, which hold that a 
validly located mining claim is a grant by the United States 
of the right of present and exclusive possession, and that 
such a claim is property in the fullest sense of that term 
(Wilbur v. Krushnic, 280 U.S. 306, 316-317, citing many 
cases; Ickes v. Virginia-Colorado Development Corp., 295 
U.S. 639, 644; Jensen et al., Keith et al., 63 I.D. 71, 74; 
United States v. Carlile, 67 LD. 417, 421), the taking of 
which gives rise to a claim for compensation (United States 
v. North American T. & T. Co., 253 U.S. 330). None of 
the claimants in the cases from which the Secretary quotes 
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had any comparable property rights; and, as we have said, 
the Secretary fails to mention the proposition we have 
just summarized from our more elaborate presentation at 
Gabbs Br. 28-29. 


The Secretary then argues (Sec. Br. 28) that ‘‘this case 
is much stronger because of the many outstanding in- 
terests [that] would be upset by acceptance of appellant’s 
claims.’? But the Secretary had ruled, only a few volumes 
back, that when a mining location comes to light, such a 
claim is so far property that it becomes his duty to cancel 
subsequent oil and gas leases (Jensen et al., Keith et al., 
63 I.D. 71, 74; J. C. Nelson et al., 64 I.D. 103, 105), and 
that, in such a situation, he has no authority to refund the 
rentals already paid on the oil and gas leases thus can- 
celled (L.N. Hagood et al., 65 I.D. 405; see Memo., B-123118, 
Comptroller General to the Secretary of the Interior, July 
1, 1955). For, as this Court has pointed out, if the under- 
lying mining claim is valid, no mineral lease could validly 
issue on the same land. Union Oil Co. v. Udall, 110 U.S. 
App. D. C. 124, 125, 289 F. 2d 790, 791, note 1. 


All of the cases noted in the preceding paragraph were 
set out at length by us in our first brief (Gabbs Br. 29-30). 
None of them is cited, quoted, or discussed by the Secretary. 


V. SINCE THIS WAS A PROCEEDING TO REVIEW DECI- 
SIONS BY THE SECRETARY OF THE INTERIOR. IN 
WHICH THE ONLY RELIEF SOUGHT WAS AGAINST 
THAT OFFICER, THERE IS NO DEFECT OF PARTIES. 


The Secretary says (Sec. Br. 31), ‘‘We know of no 
authority whereby a person holding a legal interest in a 
tract of land can be deprived of it in his absence and 
without jurisdiction of the land.”’ 


Here again, the Secretary begs the question at issue, 
viz., whether the subsequent lessees actually possessed any 
legal interest in the land. 
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This Court has said (Union Oil Co. v. Udall, 110 U.S. 
App. D. C. 124, 125, 289 F. 2d 790, 791, note 1), 


“Gf the claims assigned to Union and upon which it 
seeks to obtain a patent were valid, no mineral lease 
to these lands could validly issue under the Mineral 
Leasing Act.’’ 

And such lack of authority had heretofore been recog- 
nized by the Department, which indicated that, when valid 
mining claims come to light, it must proceed to cancel the 
leases improperly issued. Jensen et al., Keith et al., 63 
ID. 71, 74; J. C. Nelson et al., 64 I.D. 103, 105. 


If, therefore, Gabbs’ claims were valid, then the sub- 
sequent oil and gas leases were not validly issued, and the 
lessees had no legal interest in the tracts. Here again— 
it becomes almost superfluous to repeat—the cases cited 
are passed by without discussion by the Secretary. 


It only remains to refer to Gabbs Br. 32-33, where we 
demonstrate in detail that, since the only relief sought was 
against the Secretary, and since the only issues involved the 
correctness of his decisions, which were rendered in cases 
involving only Gabbs, the present action was properly 
brought against him alone. 


VI. THE RECORD SHOWS WITHOUT CONTRADICTION 
THAT THE ENTRIES IN THE DENVER TRACT BOOKS 
RELATING TO GABBS’ SIBBALD AND CORAL CLAIMS 
WERE ALTERED AFTER THE PRESENT ACTION WAS 
BROUGHT. 


In view of the weight given by the Secretary to our 
mention of the alterations in the tract books (Gabbs Br. 
12), we deem it appropriate to recount the uncontradicted 
facts that are reflected in the present record. 


1. In both decisions now under review, the Secretary 
emphasized that the old contests had been entered on the 
tract books. 
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(a) In his Mullins decision, he said (JA 13-14): 


‘“A notation in departmental tract books under section 
18, of the above-described township and range, in 
addition to listing the various entries referred to, 
states that the Mullins Nos. 1 to 12 and 25 to 30 oil 
shale placers are null and void by decision of June 5, 
1929.”’ 


(b) In his Sibbald-Coral decision, he similarly said 
(JA 36): 


“‘Moreover, a note in the tract books under secs. 28, 
29, 30, 31 and 32, T. 4S., R. 99W., 6th P.M., Colorado, 
refers to sec. 33 under which the following notation 
occurs: 


‘¢ ‘Sibbald Nos. 1 to 12 Coral Nos. 1 to 8 (sees, 28 to 
33) oil shale placer locations null and void case 
closed ‘‘N’’? May 19, 1930-1360877.’ ”’ 


2. In order to show the incorrectness of the foregoing, 
the Evans affidavit (JA 48-50) was filed on Gabbs’ behalf 
on Sept. 1, 1961 (JA 1). This showed, as the Secretary 
has since stipulated (112, 4; JA 56, 57), that neither the 
Mullins nor the Sibbald-Coral contests were contempo- 
raneously noted in the tract books of the Land Office at 
Denver, Colorado. 


3. An answering affidavit was filed on behalf of the 
Secretary on Sept. 22, 1961 (JA 1); the substance of this, 
which has been stipulated (171, 3; JA 56), was that both 
contests had been contemporaneously noted on the tract 
books of the General Land Office at Washington, D. C. 


4, The record shows the following with respect to the 
present status of the tract books in the Land Office at 
Denver: 


(a) It is stipulated that the Mullins contest has never 
been entered there (12, JA 56). 
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(b) The Evans affidavit shows that the Sibbald-Coral 
contest had not been entered there on Jan. 21, 1960 ({ 7, 
JA 49-50), but that it was found there on August 7, 1961 
(173, 6; JA 48-49); that an employee of the Land Office, 
named and identified in the affidavit, stated that the Sibbald- 
Coral contest was entered on the Denver tract books on 
Feb. 13, 1961 (16, JA 49), three weeks after the present 
action was brought (JA 1); and that copies of the actual 
documents confirm the employee’s admission (6, JA 49; 
see exhibits at JA 51, 52, 53). 


5. The Secretary has included in his brief two matters 
not before the District Court, an unsworn statement from 
a source not otherwise identified than as ‘‘the Department 
of the Interior”? (Sec. Br. 30, n. 7), and an affidavit by Mr. 
Harrison, which quotes from two unsworn documents (See. 
Br. 33-34). Since none of these matters is within even 
the broad scope of judicial notice of Interior Department 
proceedings formulated by this Court in Red Canyon Sheep 
Co. v. Ickes, 69 App. D. C. 27, 31, 98 F.2d 308, 312, we 
have, on the authority of Lawn v. United States, 355 U.S. 
339, 354, and this Court’s order to strike in Marcello v. 
Kennedy, No. 16,553, April 17, 1962, filed simultaneously 
herewith a motion to strike this improperly included sup- 
plemental material from the Secretary’s brief. 


6. But even the Secretary’s efforts to pretty up the 
present record on appeal do not in any sense contradict the 
proof in the Evans affidavit that the Denver tract books 
relating to the Sibbald-Coral claims were altered post 
motam litem: 


(a) The fact that there was a subsequent alteration in 
those records is neither denied nor contradicted. 


(b) No date other than Feb. 13, 1961 for this alteration is 
suggested or advanced. 


(c) The named employee is not produced, by affidavit or 
otherwise, to contradict his admission that the alteration 
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was in fact made on the date that is set forth in the Evans 
affidavit, viz., Feb. 13, 1961, three weeks after the present 
action was brought in the District Court (JA 1; Jan. 23, 
1961). 


CONCLUSION 


For the foregoing additional reasons, the judgment of the 
District Court should be reversed, with directions to grant 
summary judgment in favor of Gabbs pursuant to the 
prayers of its complaint. 


Respectfully submitted. 
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Now comes Gasss ExpioraTion Company, appellant 
herein, and respectfully prays the Court to grant a rehear- 
ing in bane. 


1. A single question of far-reaching public importance 
is presented by this petition, namely, whether the Secre- 
tary of the Interior has power to cancel a valid mining 
claim for subsequent abandonment—specifically, whether a 
valid mining claim, which constitutes property in the fullest 
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sense of that term, can be wiped out simply by failure to 
reply to a letter written by the Secretary of the Interior. 
The decision now sought to be reheard answered this ques- 
tion in the affirmative, in reliance on an expression in a 
Supreme Court opinion that is demonstrably dictum and 
that is not supported either by the authorities there cited 
or by any other. 


2. The mining claims involved here—Maullins and Sibbald- 
Coral—were duly located in 1917 and 1918. There has never 
been any question concerning their validity ab initio; the 
land was subject to location, it was mineral, and there was 
a sufficient discovery. The contrary has never even been 
so much as intimated. Consequently, these valid mining 
claims were property in the fullest sense of that term. As 
the Supreme Court said in Wilbur v. Krushnic, 280 U.S. 
306, 316: 


‘‘The rule is established by innumerable decisions of 
this Court, and of state and lower federal courts, that 
when the location of a mining claim is perfected under 
the law, it has the effect of a grant by the United States 
of the right of present and exclusive possession. The 
claim is property in the fullest sense of that term; and 
may be sold, transferred, mortgaged, and inherited 
without infringing any right or title of the United 
States. The right of the owner is taxable by the state; 
and is ‘real property’, subject to the lien of a judgment 
recovered against the owner in a state or territorial 
court.’’ 


3. Thereafter, in 1929 and 1930, the Secretary contested 
these claims on two grounds, failure to perform annual 
assessment work and abandonment. The first ground was 
admittedly insufficient (Wilbur v. Krushnic, 280 U.S. 306; 
Ickes v. Virginia-Colorado Development Corp., 295 U.S. 
639), the validity of the second poses the single question 
now presented. Appellant’s predecessors in title did not 
respond to the contest notice, and their entries were can- 
celled by default. It is for that reason that we formulate 
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the question as ‘‘whether a valid mining claim, which con- 
stitutes ‘property in the fullest sense of that term’, can 
be wiped out simply by failure to reply to a letter written 
by the Secretary of the Interior.’’ 


4. The issue is whether what the Supreme Court said in 
the Virginia-Colorado, about to be quoted, was decision 
or dictum, and, if the latter, whether it has support in the 
authorities. 


The Supreme Court said in Virginia-Colorado, 295 U.S. 
at 645: 


‘‘There was authority in the Secretary of the In- 
terior, by appropriate proceedings, to determine that 
a claim was invalid for lack of discovery, fraud, or 
other defect, or that it was subject to cancellation by 
reason of abandonment. Cameron v. United States, 
252 U.S. 450, 460; Cole v. Ralph, 252 U.S. 286, 296; 
Black v. Elkhorn Min. Co., 163 U.S. 445, 450; Brown v. 
Gurney, 201 U.S. 184, 192; Farrell v. Lockhart, 210 
U.S. 142, 147.” 


Here we are concerned only as to the assertion in respect 
of abandonment. 


5. The quoted expression was dictum, because the Vir- 
ginia-Colorado case did not involve abandonment, as indeed 
the opinion and record therein plainly show. See 295 U.S. 
at 646: 


‘“‘There is no ground for a charge of abandonment. 
The allegations of the bill [1 4 and 6, R. 1-2, No. 23, 
Oct. T. 1934], admitted by the motion to dismiss, dis- 
pose of any such contention.’’ 


Since there was therefore no issue of abandonment in 
the case, anything said in the opinion concerning abandon- 
ment was, on familiar principles, necessarily obiter. We 
must therefore confess ourselves quite unable either to 
accept or to understand the statement in the opinion herein 
(slip p. 4) that ‘‘the quoted language was in fact material 
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to the decision.’ Abandonment simply had nothing to do 
with Virginia-Colorado because the pleadings there ex- 
cluded abandonment from consideration. 


6. Moreover, the Supreme Court’s dictum that the Secre- 
tary could cancel for abandonment claims that were orig- 
inally valid was—and is—quite without support in the 
authorities. 


By way of preliminary, however, two distinctions must 
be kept in mind. 


One. The Secretary has undoubted power to determine 
the validity of a mining claim, to adjudicate whether the 
claimant has a valid right as against the United States. 
Cf. Best v. Humboldt Placer Mining Co., 371 U.S. 334. Thus, 
he can determine whether the claim is mineral, whether 
there has been discovery, whether the claim is so tainted 
by fraud as to preclude any right from arising. But here 
we are dealing with his power to defeat valid and existing 
claims by reason of later matters, his power to declare 
property destroyed by reason of events subsequent to the 
original location of the claim. 


Two. While the Secretary has plenary power to deter- 
mine whether a claimant has a valid mining right as against 
the United States, for many years, and during all of the 
periods here in question, he never had power to adjudicate 
administratively between adverse mining claimants. Such 
contests were, by the express terms of the statute (B.S. 
§ 2326; 30 U.S.C. § 30), remitted to the civil courts. In 
this connection, most if not all of the decisions turning on 
abandonment arose in such judicial contests. 


7. With the foregoing distinctions in mind, we turn to 
the five cases cited by the Supreme Court in its Virginia- 
Colorado dictum, 295 U.S. at 645. 


(a) The first case cited, Cameron v. United States 252 
U.S. 450, was an action in ejectment brought in a United 
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States District Court following an administrative deter- 
mination by the Secretary that Cameron’s claim was invalid 
ab initio for lack of discovery. The Cameron case did not 
involve abandonment, much less did it involve any question 
of the Secretary’s power to proceed administratively on 
the ground of subsequent abandonment against a mining 
claim valid when located. 


(b) All of the other four cases cited by the Supreme 
Court were judicial contests between adverse claimants 
brought in the civil courts pursuant to R.S. § 2326 (30 
U.S.C. §30). Not a single one of those four involved an 
administrative proceeding brought by the Secretary. 


(c) Thus, none of the cases cited by the Supreme Court 
in its Virginia-Colorado dictum lend the slightest support 
to the proposition that the Secretary may administratively 
cancel hitherto valid mining claims because of subsequent 
abandonment. 


(d) Not only is there no judicial decision—other than 
the one now sought to be reheard—which supports the 
Virginia-Colorado dictum, but a reasoned Solicitor’s Opin- 
ion by Judge Edward C. Finney, a master of land law, 
stresses the difference between the Secretary’s power to 
determine the validity of mining claims originally and his 
lack of power to cancel or even to adjudicate conclusively 
the subsequent abandonment of a mining claim originally 
valid and hence to declare destroyed the property therein. 
See Challenge to Validity of Mining Claims in National 
Parks, 53 I.D. 491. This Solicitor’s Opinion, it is proper to 
note, was simply brushed aside by the Secretary (JA 34-35), 
and the opinion now sought to be reheard does not even 
mention it, although it was heavily relied upon in all three 
of appellant’s briefs in this Court. 


8. Rehearing is not sought in respect of any of the 
remaining issues, although we deem it appropriate to point 
out, in answer to what was said in the opinion (slip p. 8)— 
‘‘Further, nowhere does plaintiff offer any facts showing 
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that its predecessors in interest had not abandoned the 
claims in 1929’’—that opportunity to make such a showing 
was specifically denied us by the Secretary. See JA 37-38. 


9. A rehearing in banc is indicated in this case, not only 
because the issue of the Secretary’s power is important 
and will affect many other claims cancelled on the same 
ground, but primarily because the opinion herein, which 
bows to a Supreme Court dictum simply because it is a 
Supreme Court dictum, but without the slightest effort to 
examine its soundness or otherwise, seems to us tantamount 
to an abdication of the judicial function. 


The very essence of common law adjudication is that a 
ease is authority only for what it decides, and for nothing 
more. The Supreme Court has repeatedly admonished the 
bar, from Cohens v. Virginia, 6 Wheat. 264, 399, through 
Humphrey’s Executor v. United States, 295 U.S. 602, 626- 
627, and Armour & Co. v. Wantock, 323 U.S. 126, 132-133, 
that ‘‘words of our opinions are to be read in the light 
of the facts of the case under discussion.’’ Since there was 
no abandonment issue in Virginia-Colorado, nothing that 
was said there about abandonment can have binding 
authority. 


This is not a situation where we are asking a lower court 
to overrule the Supreme Court in anticipation that the 
higher tribunal will overrule itself. Cf. Barnette v. West 
Virginia State Board of Ed., 47 F. Supp. 251 (S.D. W.Va.), 
affirmed, 319 U.S. 624. It is a case where we are asking 
that this Court analyze and evaluate a Supreme Court 
dictum on its merits, or lack of them, and not simply back 
away from it simply because it emanates from the Supreme 
Court. 


We ask that the full Court undertake the analysis that 
is so very plainly lacking in the opinion handed down. And 
we are confident that, once such analysis is had, a different 
result will necessarily follow. 


7 
CONCLUSION 


For the foregoing reasons, it is respectfully submitted 
that this petition for a rehearing in banc should be granted. 
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No. 16,803 


Gasss Expioration Company, Appellant, 
v. 


Stewart L, Upaut, Secretary of the Interior, Appellee. 


Appeal from the United States District Court for the 
District of Columbia 


APPELLANT'S SUPPLEMENTAL BRIEF 


Pursuant to leave of Court first obtained, appellant files 
this Supplemental Brief, which is limited to a single but 
basic issue, viz., that the Secretary had no power to declare 
destroyed the property rights in valid mining claims. 
Otherwise stated, he had no power to institute the contests 
here in question. 


SUMMARY OF ARGUMENT 


1. Valid mining claims constitute ‘‘property in the fullest 
sense of that term.’’ Wilbur v. Krushnic, 280 U.S. 306, 316. 
Where, then, is the basis for the Secretary’s contention, as- 
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serted here, that if he sends the owner of a valid mining 
claim a letter which such owner does not answer, then the 
latter’s hitherto existing property rights are destroyed? 


The Secretary’s power to adjudicate the validity or in- 
validity of mining claims in the first instance is not ques- 
tioned, but here both the Mullins and Coral-Sibbald claims 
were admittedly valid when located. What confers on the 
Secretary the power either to revoke the resultant exclusive 
grant of possession or else to declare it lost? 


2. There is no such source of authority. Circular 460, 
later codified as Part 222 of 43 CFR, purports to rest on 
RBS. §§ 453, 2478 (43 U.S.C. §§ 2, 1201). But those are 
simply the most general of general provisions that vest all 
duties in respect of the public lands in the Secretary of the 
Interior rather than in some other officer. They do not give 
the Secretary power either to destroy, or to adjudicate the 
divestiture of, property rights once validly obtained. 


3. For many, many years, the adjudication of conflicting 
interests asserted in respect of mining claims was never 
entrusted to the Secretary, but was always left to the courts. 
RS. § 2326 (30 U.S.C. §30). Therefore most if not all 
instances of alleged abandonment arose in judicial litigation 
inter parties, rather than in judicial review of administra- 
tive action by the Secretary. 


4, The Supreme Court’s prior holdings in the present 
area were that failure to do annual assessment work did 
not work a forfeiture (Wilbur v. Krushnic, 280 U.S. 306; 
Ickes v. Virginia-Colorado Development Corp., 295 U.S. 
639), hence there was no occasion to reach the question 
whether the Secretary was empowered by administrative 
action to effectuate a forfeiture. 


5. The statement in the Virginia-Colorado case, 295 U.S. 
at 645, that ‘‘There was authority in the Secretary of the 
Interior, by appropriate proceedings, to determine that a 
claim * * * was subject to cancellation by reason of abandon- 
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ment,’’ does not conclude the present issue for a number of 
independent reasons. 


(a) It was dictum, because lack of abandonment was 
admitted by the pleadings there. (b) The point was con- 
ceded by the claimant. (c) Of the five cases cited as sup- 
porting the quoted proposition, four were judicial contests 
between adverse claimants under B.S. § 2326 (30 U.S.C. 
§ 30), while the fifth involved the Secretary’s power to de- 
clare a mining claim invalid ab initio for lack of discovery. 
(d) The Supreme Court overlooked a published ruling of 
the Interior Department that emphasized the lack of con- 
clusiveness inhering in a Departmental declaration of sub- 
sequent abandonment. Challenge to Validity of Mining 
Claims in National Parks, 53 I.D. 491. 


Thus the Virginia-Colorado dictum is without support 
from the cases it cites, runs counter to other principles 
that were and remain firmly established, and cannot point 
to any statute conferring the asserted authority on the 


Secretary. 


6. At the time of the contests here in question, the mining 
claims involved could only have been held invalid for sub- 
sequent abandonment in a judicial proceeding, where a 
default judgment could properly have been entered. No 
such adjudicatory authority was vested in the Secretary of 
the Interior prior to 1954, by what is now 30 U.S.C. § 527. 


ARGUMENT 


THE SECRETARY HAD NO POWER TO DECLARE DESTROYED 
THE PROPERTY RIGHTS IN VALID MINING CLAIMS 
Further reflection on the problems of the present case 
has induced troubling but fundamental doubts on a matter 
heretofore assumed rather than articulated, namely, does 
the Secretary of the Interior have statutory authority to 
destroy or to declare destroyed property in valid mining 
claims because of subsequent defeasance? After searching 
deliberation, we have concluded that he does not. 
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First. We start with the undoubted proposition that 
valid mining claims constitute ‘‘property in the fullest 
sense of that term.’’ To quote the Supreme Court in Wilbur 
v. Krushnic, 280 U.S. 306, 316: 


‘“‘The rule is established by innumerable decisions of 
this Court, and of state and lower federal courts, that 
when the location of a mining claim is perfected under 
the law, it has the effect of a grant by the United States 
of the right of present and exclusive possession. The 
claim is property in the fullest sense of that term; and 
may be sold, transferred, mortgaged, and inherited 
without infringing any right or title of the United 
States. The right of the owner is taxable by the state; 
and is ‘real property’, subject to the lien of a judgment 
recovered against the owner in a state or territorial 
court.’’ 


Yet the Secretary’s position here is that, if he sends the 
owner of the mining claim a letter that such owner does not 
answer, the latter’s hitherto existing property is destroyed, 


and all rights therein revert to the United States. If that 
is so—and the foregoing fairly summarizes the Secretary’s 
arguments in the present case—what is the source of such 
a wide and all-pervasive authority? 


It must be emphasized that we are not dealing here with 
mining claims that are either invalid or of doubtful validity 
at their inception. Of course the Secretary has authority 
to determine whether a mining claim has been validly 
located, whether the land on which it was sought to be 
located was open to mineral entry, whether there has been 
the requisite discovery, and whether, although there has 
been a discovery of a trace of minerals, the land may fairly 
be characterized as mineral in the sense that minerals are 
found there in sufficient quantity to induce a prudent miner 
to sink further effort and money into the venture. And, 
whenever the validity of the mining location is questioned, 
the Secretary may contest it, and his finding of invalidity 
will be given effect by the courts in a subsequent action of 
ejectment, as in Cameron v. United States, 252 U.S. 450. 
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Here, however, the Mullins and Coral-Sibbald claims 
were validly located, and their original validity has never 
been questioned at any time, either in the Department or 
before the courts. Otherwise stated, it is not disputed that 
Gabbs’ predecessors in title were granted an exclusive right 
of possession. Thus the question now is, could the Secre- 
tary either revoke that grant or declare it lost? 


And so we must look to the source of the authority that 
empowers the Secretary either to destroy the recognized 
property rights in valid mining claims, or else conclusively 
to adjudicate the loss of such rights. 


Second. We find no such source of authority, and we are 
confident that none exists, 


The contests in issue in this case were initiated pursuant 
to Cireular No. 460, promulgated on February 26, 1916, and 
originally published at 44 L.D. 572. This Circular, see Sec. 
Br. 10-11, was republished as Part 222, ‘‘Government Con- 
tests,’’ of Title 43, Code of Federal Regulations, both in 
the 1938 and 1954 editions. 


All regulations codified in the CFR are required to set 
forth the citations to the statutes on which they are based. 
As originally phrased (1 CFR [1938 ed.] § 1.6), ‘‘At the 
end of each section there shall be noted the statutory au- 
thority for its issuance and the documentary source of its 
text.’’ 


In the 1938 edition of 43 CFR, Part 222 cited Circular 
460 as its source; and the statutory authority was given as 
follows: ‘‘§§ 222.1 to 222.14, inclusive, issued under the 
authority contained in R.S. 453, 2478; 43 U.S.C. 2, 1201.” 


Here is the text of the cited statutory provisions as they 
stood prior to 1946 Reorganization Plan No. 3: 


“The Commissioner of the General Land Office shall 
perform, under the direction of the Secretary of the 


6 


Interior, all executive duties appertaining to the sur- 
veying and sale of the public lands of the United States, 
or in anywise respecting such public lands, and, also, 
such as relate to private claims of land, and the issuing 
of patents for all grants of land under the authority of 
the Government.’’ (R.S. § 453, 43 U.S.C. § 2.) 


‘¢The Commissioner of the General Land Office, under 
the direction of the Secretary of the Interior, is au- 
thorized to enforce and carry into execution, by appro- 
priate regulations, every part of the provisions of this 
title not otherwise specially provided for.’? (R.S. 
§ 2478, 43 U.S.C. § 1201.) 


But those are simply the most general of general provi- 
sions, which only restate the proposition, never seriously 
questioned at least since Bishop of Nesqually v. Gibbon, 158 
U.S. 155, 166-167, that, in the absence of specific direction 
to the contrary, all duties in respect of the public lands 
repose in the hands of the Secretary of the Interior. 


In the 1954 edition of Title 43, CFR, pursuant to a slightly 
rewritten statutory citation requirement, the following ap- 
pears under Part 222, ‘‘Government Contests’’: ‘‘ Author- 
ity: §§ 222.1 to 222.14 issued under R.S. 2478; 43 U.S.C. 
1201.” 


Why or how R.S, § 453 dropped out was not explained, 
but, here again, R.S. § 2478, quoted supra, adds but little. 
True, the Secretary of the Interior rather than some other 
official is authorized to enforce and execute all of Title 43 
of the United States Code—but nowhere in that Title have 
we found anything giving the Secretary power either to 
deal with and destroy existing property rights, or to adjudi- 


1See 1 CFR (1949 ed.) §1.151: ‘‘There shall be cited for all 
rules and regulations the specific rule-making authority, statutory 
or otherwise, under which they are issued. These citations shall 
be carried at the end of completed sections or as a blanket cita- 
tion. Together with the citation of authority there shall be cited 
specific statutory provisions which are interpreted or applied.’’ 
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cate conclusively concerning the divestiture of property 
rights once validly obtained. 


Third. In this connection, it is to be noted that for 
many, many years the Secretary of the Interior was never 
intrusted with power to adjudicate the rights of conflicting 
interests asserted in respect of mining claims. He was em- 
powered, as noted above, to determine whether a mining 
claimant had a valid right as against the United States. But 
once the question concerned adverse claims, then R.S. § 2326 
(30 U.S.C. § 30) required that ‘‘all proceedings, except the 
publication of notice and making and filing of the affidavit 
thereof, shall be stayed until the controversy shall have 
been settled or decided by a court of competent jurisdiction, 
or the adverse claim waived.’’ 


Consequently, since most instances of alleged abandon- 
ment involved the assertion of adverse claims to the same 
mining claim, virtually all of the decisions turning on aban- 
donment arose, not in cases involving judicial review of 


administrative proceedings before the Secretary, but in liti- 
gation inter partes brought in the courts pursuant to R.S. 
§ 2326. 


Fourth. In two cases, the Supreme Court, affirming this 
Court, held that failure on the part of a mineral locator to 
perform annual assessment work did not work a forfeiture 
that inured to the benefit of the United States, but only 
opened the claim to relocation. Wilbur v. Krushnic, 280 
U.S. 306; Ickes v. Virginia-Colorado Development Corp., 
295 U.S. 639. This result flowed from the terms of R.S. 
§ 2324 (30 U.S.C. § 28). 


Since no forfeiture resulted substantively under the terms 
of that statute, there was no occasion to raise the further 
issue whether, if the statute had provided for a forfeiture 
in terms (as was indeed the case in the special provision 
for Alaska, Act of March 2, 1907, c. 2559, 34 Stat. 1243, 48 
U.S.C. § 384), the Secretary was empowered by administra- 
tive action to effectuate such forfeiture. 
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Fifth. We come now to the expression in the Virginia- 
Colorado case apparently contrary to the argument thus far 
advanced herein. There the Supreme Court said (295 U.S. 
at 645) : 

‘“‘There was authority in the Secretary of the Inte- 
rior, by appropriate proceedings, to determine that a 
claim was invalid for lack of discovery, fraud, or other 
defect, or that it was subject to cancellation by reason 
of abandonment. Cameron v. United States, 252 U.S. 
450, 460; Cole v. Ralph, 252 U.S. 286, 296; Black v. 
Elkhorn Min. Co., 163 U.S. 445, 450; Brown v. Gurney, 
201 U.S. 184, 192; Farrell v. Lockhart, 210 U.S. 142, 147. 


We do not question the power of the Secretary in respect 
of lack of discovery, fraud, or other initial defect; but we 
submit that, once analyzed, the assertion as to abandonment 
is untenable, for a number of independent reasons. 


1. It was dictum rather than decision, because Virginia- 
Colorado involved a charge of failure to do assessment 
work, not one of abandonment, as indeed the Court recog- 
nized. See 295 U.S. at 646: ‘‘There is no ground for a 
charge of abandonment. The allegations of the bill [114 
and 6, R. 1-2, No. 23, Oct. T. 1934], admitted by the motion 
to dismiss, dispose of any such contention.’’ 


2. The point was conceded rather than contested by the 
claimant. Virginia-Colorado said (Resp. Br. 8, No. 23, Oct. 
T. 1934), 


‘‘The abandonment of a claim by the locator cancelled 
the claim, even though the annual assessment work 
might have been done. Black v. Elkhorn Mining Com- 
pany, 163 U.S. 445; Farrell v. Lockhart, 210 U.S. 142; 
Brown v. Gurney, 201 U.S. 184. It therefore follows 
under the doctrine announced in Cameron v. United 
States [252 U.S. 450], that the Secretary of the In- 
terior, prior to the passage of the Leasing Act, had 
power to declare a claim cancelled by reason of its 
abandonment. But the failure to do annual assessment 
work did not render the claim invalid, nor did it have 
any effect of which the Secretary could take notice in 
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the absence of another location prior to the resumption 
of such assessment work.’’ 


3. The foregoing concession was not supported by the 
decisions set forth, and indeed led the Supreme Court into 
error in its dictum, inasmuch as none of the cases cited at 
295 U.S. at 645 involved administrative proceedings by the 
Secretary to cancel for abandonment claims that were 
originally valid. 


The Supreme Court cited five cases. Four of those origi- 
nated as judicial contests between adverse claimants pur- 
suant to R.S. § 2326 (30 U.S.C. §30): (i) Cole v. Ralph, 
252 U.S. 286; (ii) Black v. Elkhorn Min. Co., 163 U.S. 445; 
(iii) Brown v. Gurney, 201 U.S. 184; (iv) Farrell v. Lock- 
hart, 210 U.S. 142. Not one of those four cases involved 
an administrative proceeding by the Secretary seeking to 
cancel hitherto valid claims because of subsequent aban- 
donment, 


The fifth case cited by the Supreme Court, Cameron v. 
United States, 252 U.S. 450, did not involve abandonment 
either; it was an action in ejectment to implement a deter- 
mination by the Secretary that Cameron’s claim was invalid 
for lack of discovery, i.e., that it had been invalid ab initio. 


4. Both the claimant and the Court in Virginia-Colorado 
were led astray because both overlooked a controlling 
Departmental ruling that stressed the difference between 
the Secretary’s power to determine validity of mining 
claims originally and his lack of power to cancel or even to 
adjudicate conclusively the subsequent abandonment of a 
mining claim originally valid and hence the destruction of 
the property therein. That ruling was the Solicitor’s Opin- 
ion already cited and quoted by us at Gabbs Br. 24-25 
(Challenge to Validity of Mining Claims in National Parks 
53 I.D. 491), which emphasized the lack of conclusiveness in 
a Departmental declaration of subsequent abandonment, 
and which suggested that the mining claim there in question 
could and should be contested for initial invalidity. 
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While it is no doubt speculative to consider whether the 
Supreme Court in Virginia-Colorado would have refrained 
from formulating its dictum regarding abandonment if it 
had been aware of the ruling at 53 ID. 491, which dated 
from 1931 and had been published in a bound volume in 
1933, whereas Virginia-Colorado was argued in October 
1934, we do urge that, in the light of the earlier matter in 
this Supplemental Brief, this ruling is extremely important. 
Certainly it demonstrates that the then Solicitor, Judge 
Finney, a lawyer deeply learned in the field, instinctively 
sensed the non-conclusiveness of any contest resting on an 
alleged subsequent abandonment. 


We are constrained to remark that the Secretary here 
similarly senses the significance of the opinion published at 
53 I.D. 491, as he passes it by in silence, a silence so com- 
plete that it may fairly be characterized as deafening. 


In short, analysis of the Virginia-Colorado dictum that 
‘“‘There was authority in the Secretary of the Interior, by 


appropriate proceedings, to determine that a claim * * * was 
subject to cancellation by reason of abandonment’’ demon- 
strates that this dictum is without support in the cases it 
cites, that it runs counter to well settled principles of public 
land law, and hat it cannot be rested on any statute con- 
ferring the asserted authority on the Secretary. 


Sixth. Once the vital distinction between the Secretary’s 
authority to determine the validity of mining claims and 
his lack of authority, at any time here relevant, to proceed 
administratively to cancel or to declare cancelled mining 
claims originally valid, i.e., to destroy or declare destroyed 
‘property in the fullest sense of that term,’’ then this case 
is much simplified and presents no difficulty. In order to 
prevail, the Secretary must point to some statute that gave 
him the power to cancel or to declare cancelled the present 
claims, which were admittedly valid at their inception, be- 
cause of a subsequent abandonment. If he had that power, 
then, plainly enough, assuming validity otherwise, he could 
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initiate a contest, failure to answer which would justify a 
default judgment. But no statute yet invoked, no statute 
of which we have knowledge, gave him such power in 1929 
and 1930 in respect of the Mullins and Sibbald-Coral claims, 
claims whose initial validity has never yet been questioned. 


To cancel such claims at that time, the Secretary should 
have caused to be brought, as in Cameron v. United States, 
252 U.S. 450, an action of ejectment. In such an action the 
issue of abandonment could have been litigated—and in such 
an action, obviously, the court could have entered a judg- 
ment in the Government’s favor had the claimants failed 
to appear. For although the Secretary had been vested with 
no such power, obviously a court of the United States had. 


At the present time, also, by following the quict-title 
procedures laid down in See. 7 of the Act of August 13, 1954, 
c. 730, 68 Stat. 708, 711 (30 U.S.C. § 527), the Secretary can 
in certain circumstances adjudicate the validity of dormant 
mining claims. But in 1929 and 1930, obviously, he did not 


proceed under that 1954 statute, the first in which Congress 
has ever empowered him to pass upon adverse claims to 
mining property. Even there, the committee reports reflect 
zealous care to protect the holders of existing mining claims. 
See Sen. Rep. 1610, 83d Cong., 2d sess., pp. 4, 6, 8-9; H.R. 
Rep. 2028, 83d Cong., 2d sess., pp. 9-10; H.R. Rep. 2552,? 
83rd Cong., 2d sess., p. 12. 


Seventh. The short of the matter is that, apart from 
the other defects that we have previously pointed out, the 
Secretary lacked power to cancel for abandonment mining 
claims once validly located. No such power to destroy prop- 
erty, or to declare property destroyed, was vested in him. 
We regret that we did not adequately stress this point in our 
earlier briefs, but the matter is so fundamental that we felt 


2 Incorrectly cited at Gabbs Br. 25 as H.R. Rep. 2522. 
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bound, even belatedly, to bring it to the attention of the 
Court. 


Respectfully submitted. 


FREDERICK BERNAYS WIENER, 
1025 Connecticut Avenue, N. W., 
Washington 6, D. C., 
Attorney for the Appellant. 
Frep H. Evans, 
American Oil Building, 
Salt Lake City 1, Utah, 


Crarzes F’, Stewart, 
811 Colorado Avenue, 
Glenwood Springs, Colo. 
Of Counsel. 
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Stewart L, Upaut, Secretary or THE Interior, Appellee 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOE THE DISTRICT OF COLUMBIA 


RESPONSE TO APPELLANT’S SUPPLEMENTAL BRIEF 


I 


THE SECRETARY OF THE INTERIOR HAS AUTHORITY TO 
DECLARE MINING CLAIMS NULL AND VOID BY REASON OF 
ABANDONMENT 


Appellant’s point (Supp. Br. 3, 11) is not that a ‘“‘per- 
fected’’ mining claim cannot be lost as a result of aban- 
donment, Black v. Elkhorn Mining Co., 163 U.S. 445, 450 
(1896), but that the Secretary of the Interior is without 
authority to make that determination. Appellant thus 


1 We do not press the point, made in our opposition to the motion to file, 
that the supplemental brief presents an issue that was not raised below or 
before the Sceretary. Cf. United States v. L. A. Tucker Truck Limes, 344 
U.S. 33, 37 (1952). 
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argues that after a mining location has been abandoned 
the Secretary must institute court proceedings to establish 
that fact since he is without power to make such a finding 
in administrative proceedings. 

This contention is erroneous because it ignores the basic 
principle announced as early as United States v. Schurz, 
102 U.S. 378-395 (1880), that administration of the public 
lands has been placed under the control of the Secretary 
of the Interior and that ‘‘so long as the legal title to these 
lands remained in the United States’’ jurisdiction remains 
in the Secretary to determine all issues relating to the 
validity of asserted interests therein based on provisions 
of the public land laws. See also Riverside Oil Co. v. 
Hitchcock, 190 U.S. 316, 324 (1903); Knight v. U.S. Land 
Association, 142 U.S. 161, 177 (1891); Henry S. Morgan 
v. Udall, No. 16,367 in this Court (July 5, 1962). In the 
present case, of course, legal title was in the United States 
at the time of the adjudications in 1929 and 1930 that the 
claims had been abandoned. In fact, the claimants had 
not even made an entry by applying for a patent. 

The concept of an unpatented mining claim as property 
‘tin the fullest sense of that term,’’ referred to in Wilbur 
v. Krushnic, 280 U.S. 306, 316 (1930), does not in any 
way affect the established authority of the Secretary of 
the Interior to deal with mining claim issues arising before 
patent. Thus, in Orchard v. Alexander, 157 U.S. 372 
(1895), the Secretary’s authority was upheld even with 
respect to a pre-emption claim that had been accepted and 
payment completed—a situation which also involved an 
interest that was property ‘‘in the fullest sense of the 
term.’? In that case, the Court held that the Secretary 
could decide whether there had been fraud in the making 
of final proofs, saying (p. 383): 


The government holds the legal title in trust for him, 
and he may not be dispossessed of his equitable rights 
without due process of law. Due process in such case 
implies notice and a hearing. But this does not require 
that the hearing must be in the courts, or forbid an 
inquiry and determination in the Land Department. 
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In the present case, of course, the validity of the discoveries 
upon which the claims were based was never decided. Just 
as a court that disposes of a case on the basis of the statute 
of limitations does not make a finding as to the validity 
of the barred interest, no more does the Secretary rule 
on the validity of mining claims if he finds they have been 
abandoned. He doesn’t have to reach that issue. 

The subject is fully discussed in Cameron v. United 
States, 252 U.S. 450 (1920), wherein the Secretary’s au- 
thority to determine the validity of a discovery was chal- 
lenged. Although only that precise issue was involved, 
the court’s discussion of the general authority of the Sec- 
retary is certainly broad enough to include the Secretary’s 
authority to determine the primarily factual issue of aban- 
donment. In Cameron, the Court said (pp. 460-461) : 


A mining location which has not gone to patent is 
of no higher quality and no more immune from attack 
and investigation than are unpatented claims under 
the homestead and kindred laws. If valid, it gives to 
the claimant certain exclusive possessory rights, and 
so do homestead and desert claims. But no right 
arises from an invalid claim of any kind. All must 
conform to the law under which they are initiated; 
otherwise they work an unlawful private appropriation 
in derogation of the rights of the public. 


Of course, the land department has no power to 
strike down any claim arbitrarily, but so long as the 
legal title remains in the Government it does have 
power, after proper notice and upon adequate hearing, 
to determine whether the claim is valid and, if it be 
found invalid, to declare it null and void. This is 
well illustrated in Orchard v. Alexander, 157 U.S. 372, 
383, where in giving effect to a decision of the Secretary 
of the Interior cancelling a preemption claim thereto- 
fore passed to cash entry, but still unpatented, this 
court said: ‘‘The party who makes proofs, which are 
accepted by the local land officers, and pays his money 
for the land, has acquired an interest of which he can- 
not be arbitrarily dispossessed. His interest is sub- 
ject to state taxation. Carroll v. Safford, 3 How. 441; 
Witherspoon v. Duncan, 4 Wall. 210. The government 
holds the legal title in trust for him, and he may not 
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be dispossessed of his equitable rights without due 
process of law. Due process in such case implies notice 
and a hearing. But this does not require that the 
hearing must be in the courts, or forbid an inquiry 
and determination in the Land Department.’’ And to 
the same effect is Michigan Land & Lumber Co. v. 
Rust, 168, U.S. 589, 593, where in giving effect to a 
decision of the Secretary canceling a swamp land selec- 
tion by the State of Michigan theretofore approved, 
but as yet unpatented, it was said: ‘‘It is, of course, 
not pretended that when an equitable title has passed 
the land department has power to arbitrarily destroy 
that equitable title. It has jurisdiction, however, after 
proper notice to the party claiming such equitable title, 
and upon a hearing, to determine the question whether 
or not such title has passed. Cornelius v. Kessel, 128 
U.S. 456; Orchard v. Alexander, 157 U.S. 372, 383; 
Parsons v. Venzke, 164 U.S. 89. In other words, the 
power of the department to inquire into the extent and 
validity of the rights claimed against the Government 
does not cease until the legal title has passed.”’ 


Precise recognition of the Secretary’s power to declare 
abandoned mining claims invalid is found in Ickes v. Vir- 
ginia-Colorado Development Corp., 295 U.S. 639, 645 
(1935), in the following statement: 


There was authority in the Secretary of the Interior, 
by appropriate proceedings, to determine that a claim 
was invalid for lack of discovery, fraud, or other de- 
fect, or that it was subject to cancellation by reason 
of abandonment. Cameron v. United States, 252 U.S. 
450. 460; Cole v. Ralph, 252 U.S. 286, 296; Black v. 
Elkhorn Mining Co., 163 U.S. 445, 450; Brown v. 
Gurney, 201 U.S. 184, 192, 193; Farrell v. Lockhart, 210 
U.S. 142, 147. 


Appellant would dismiss this statement as dictum based 
upon a concession by counsel (Supp. Br. 8-9). However, 
it is not surprising that such a well-established principle 
would be conceded by counsel—and while the statement 
may be dicta in the exact sense it nevertheless represents 
a statement of the law as it was well understood. See, 
e.g., Robbins et al. v. Elk Basin Consolidated Petroleum 
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Co., 285 Fed. 179, 181 (D. Wyo. 1922), where it was held 
that a departmental declaration that a mining claim had 
been abandoned was conclusive in subsequent litigation. 
And, as we have already pointed out, the extensive dis- 
cussion of the powers of the Secretary in Cameron v. United 
States, 252 U.S. 450 (1920), necessarily included the aban- 
donment issue. 


bas 


THE SECRETARY'S DECISION IN THIS CASE DID NOT IGNORE 
AN EARLIER DEPARTMENTAL OPINION 

The oxymoron can be an effective, dramatic figure of 
speech but only if it has a factual basis. Thus, the Sec- 
retary’s alleged ‘‘deafening’’ silence (Supp. Br. 10) with 
respect to an opinion published at 53 ID. 491 was not too 
deafening because, in actuality, he discussed it at some 
length (Jt. App. 34-35). 

For what it is worth, we wish to add that that opinion 
(53 I.D. 491) is not too clear. If anything, the Solicitor 
concluded only that, as far as national parks were con- 
cerned, adverse proceedings based on abandonment should 
be avoided because they might involve difficulties of proof 
and service. He also quoted from an opinion of the Attor- 
ney General which seemed to conclude that if mining claims 
were in fact abandoned they couldn’t cause any problems 
and that taking action to declare them invalid would be 
beating a dead horse. This conclusion was a little too 
sanguine. Old mining claims are more comparable to nine- 
lived cats than they are to dead horses. It is this fact 
which led Congress to enact such special legislation as that 
found in Section 7 of the Act of August 13, 1954, 68 Stat. 
715, 30 U.S.C. sec. 527, and Section 5 of the Act of June 
23, 1955, 69 Stat. 369, 30 U.S.C. sec. 613. 
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CONCLUSION 


The appellant’s supplemental brief raises a point which, 
as a matter of public land law, has long been decided ad- 
versely to its contentions. The decision below should be 
affirmed. 


Respectfally, 


Ramsey Cuark, 
Assistant Attorney General. 


Rocer P. Marquis, 
Haroxp S. Harrison, 
Tuomas L. McKevirt, 
Attorneys, 
Department of Justice, 
Washington 25, D.C. 


August 1962 
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3. Notice of Appeal 
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1, RELEVANT DOCKET ENTRIES 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Gazsss Expitoration Company, 
a corporation, 
Plaintiff, 
v. Civil Action 
No. 219-61 
Stewart L. Upatz, 
Secretary of the Interior, 
Defendant. 


1961 

Jan. 23—Complaint and Exhs. A-1, A-2, B-1 & B-2, filed. 

Mar. 30—Answer of deft. to complaint filed. 

May 31—Motion of pltf. for summary judgment; affidavit; 
Exhs. A-C, filed. 

June 27—Cross-motion of deft. for summary judgment, 
filed. 

Sept. 1—Supplemental affidavit in opposition to deft.’s mo- 
tion for summary judgment, filed. 

Sept. 22—Supplementary affidavit in support of deft.’s mo- 
tion for summary judgment, filed. 

Sept. 22—Motion of deft. for summary judgment and mo- 
tion of pltf. for summary judgment, argued and sub- 
mitted. (Matthews, J.) 

Dec. 1—Order granting deft’s. motion for summary judg- 
ment, denying pltf’s. motion for summary judgment; 
granting judgment for deft. and dismissing complaint. 
(Signed 11-30-61; Matthews, J.) 

Dec. 5—Notice of appeal by pltf., filed. 

Dee. 5—Cost bond on appeal by pltf. in amt. of $250.00 
approved and filed. 


2 
2, COMPLAINT 
[Caption omitted] 
COMPLAINT 


(For declaratory judgment and relief in the 
nature of mandamus.) 


Plaintiff, Gasss Exproration Company, for cause of 
action against the defendant, respectfully shows: 


J. The Plaintiff, Gasss Exptoration Company, is a cor- 
poration created and existing by virtue of the laws of the 
State of Nevada, having its principal office and place of 
business at 806 Utah Oil Building, Salt Lake City 1, Utah. 


2. The defendant, Srewart L. Upat, here sued in his 
official capacity, is the duly qualified and acting Secretary 
of the Interior of the United States, having his official place 
of business at the seat of government in Washington, and 
as such Secretary is charged with the administration of the 
laws of the United States relating to the public lands. 


3. The matter in controversy, exclusive of interest and 
costs, exceeds in value the sum of $10,000; involves the 
construction of certain laws of the United States under 
which the plaintiff claims vested rights in and to certain 
mining locations; and further involves the duty of the 
defendant to determine plaintiff’s rights to said mining 
locations upon a proper construction of the laws under 
which such rights are claimed, and without regard to cer- 
tain invalid contest proceedings hereinafter set forth. 


4, The jurisdiction of this Court is invoked under its 
general equity powers, under 28 U.S.C. §§ 2201-2202, and 
under Section 10 of the Administrative Procedure Act (5 
U.S.C. § 1009). 


First Cause or Action 


5. Heretofore, on July 24, 1918, plaintiff’s predecessor 
in title located eight oil shale placer mining claims in Rio 
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Blanco County, Colorado. These claims, known as Mullins 
Nos. 9 through 12, inclusive, and as Mullins Nos. 25 through 
28, inclusive, were situated in Sections 8, 17, and 18, Town- 
ship 4 South, Range 99 West, 6th Principal Meridian, and 
were designated as Mineral Entries Colorado 015602 and 
017657. 


6. On March 30, 1929, the defendant’s predecessor in 
office, through his subordinates, caused to be instituted 
against the record owners of the said claims a contest, 
numbered 11977, in which it was charged, insofar as here 
material, 


“*2. That there has not been expended upon each 
and every one of the claims labor and improvements 
of a reasonable value of $100 for the assessment years 
ending July 1, 1921, to July 1, 1928, inclusive, and the 
claims have been abandoned.” 


7. On April 4 and 8, 1929, the said record owners of said 
claims, plaintiff’s predecessors in title, were served copies 
of the contest notice. On May 16, 1929, the Register of 
the Denver Land Office advised the Commissioner of the 
General Land Office that the contestees had failed to file 
an answer within the time allowed by the regulations of the 
Department of the Interior governing contests, and accord- 
ingly recommended cancellation of the claims. Thereafter, 
on June 5, 1929, the Commissioner of the General Land 
Office, with the approval of the Secretary of the Interior, 
declared the contested oil shale locations null and void, and 
directed the Register to notify the contestees accordingly. 


8. The foregoing action on the part of the Commissioner 
of the General Land Office and of the Secretary of the 
Interior was null and void, for the reason that, as the 
Supreme Court of the United States subsequently held in 
Wilbur v. Krushnic, 280 U.S. 306, and again in Ickes v. 
Virginia-Colorado Development Corp., 295 U.S. 639, a 
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charge of failure to perform assessment work may not 
serve as a basis for declaring mining claims invalid. 


9. The foregoing action on the part of the Commissioner 
of the General Land Office and of the Secretary of the 
Interior did not constitute a charge of abandonment, inas- 
much as, under the consistent practice of the Department 
of the Interior, a charge of abandonment is invalid unless 
supported by allegations of the particular facts constitut- 
ing the abandonment, whereas in this case the only such 
allegations were that the claimants had failed to perform 
assessment work, which allegations were a wholly insuffi- 
cient basis for a declaration of invalidity. 


10. On April 14, 1956, plaintiff by quitclaim deed pur- 
chased the mining claims here in question. 


11. On October 10, 1956, and May 13, 1957, plaintiff 
applied for patents on all of said claims, submitting to the 
Manager of the Colorado Land Office of the Bureau of 
Land Management all of the supporting documents and 


proofs required by 30 U.S.C. § 29 and by Part 185 of Title 
43 of the Code of Federal Regulations. The mining claims 
covered by said applications were inspected by the Min- 
eral Inspector, Bureau of Land Management, and were 
determined to be validly located placer claims. Publica- 
tion pursuant to the patent applications has been completed 
and all of the acts required by law have been performed. 


12. Nevertheless, on August 25, 1958, the Manager of 
the Colorado Land Office rejected plaintiff’s applications 
for patents on the ground that the claims in question had 
theretofore been declared null and void. On appeal by 
the plaintiff, this decision was, on June 29, 1959, affirmed 
by the Director of the Bureau of Land Management. On 
further appeal by the plaintiff, the Director’s decision was 
affirmed by the Deputy Solicitor as the duly authorized 
delegate of the Secretary of the Interior on May 24, 1960, 
and a petition for reconsideration was denied on July 11, 
1960. Copies of the Deputy Solicitor’s decisions, desig- 
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nated A-28213 and marked Exhibit A-1 and Exhibit A-2, 
respectively, are attached hereto, incorporated by refer- 
ence, and made a part hereof. 


13. The Secretary’s rejection of plaintiff’s applications 
for patents was arbitrary and contrary to law, essentially 
because, in reliance on a void contest, the Secretary refused 
to issue, to the owner of valid and subsisting oil shale placer 
claims, patents covering such claims, after such owner had 
fully complied with all of the requirements of the laws of 
the United States in respect of such claims. The allega- 
tions of paragraphs 8 and 9 of this complaint are at this 
juncture incorporated by reference. 


14. Plaintiff has exhausted all of his administrative 
remedies within the Department of the Interior in respect 
of the matters set forth in this, its first cause of action. 


Seconp Cause or Action 
15. Heretofore, in December 1917 and February 1918, 


plaintiff’s predecessor in title located 18 oil shale placer 
mining claims in Garfield County, Colorado. These claims, 
known as Sibbald Nos. 1 through 12, inclusive, and Coral 
Nos. 3 through 8, inclusive, were situated in Sections 28, 
29, 31, 32, and 33, Township 4 South, Range 99 West, 6th 
Principal Meridian, and were designated as Mineral Entry 
Colorado 015171. 


16. On December 31, 1929, the defendant’s predecessor 
in office, through his subordinates, caused to be instituted 
against the record owner of the said claims a contest, num- 
bered 12111, in which it was charged: 


“1. That there has been no assessment work per- 
formed upon any of the above described placer mining 
claims for the assessment years ending July 1, 1921, 
up to and including July 1, 1929. 


‘2. That each and every one of said claims has been 
abandoned.’’ 
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17. On January 13, 1930, the said record owner of said 
claims, plaintiff’s predecessor in title, was served a copy of 
the contest notice. On April 21, 1930, the Register of the 
Denver Land Office advised the Commissioner of the Gen- 
eral Land Office that the contestee had failed to file an 
answer within the time allowed by the regulations of the 
Department of the Interior governing contests, and accord- 
ingly recommended cancellation of the claims. Thereafter, 
on May 19, 1930, the Commissioner of the General Land 
Office, with the approval of the Secretary of the Interior, 
declared the contested oil shale locations null and void, and 
directed the Register to notify the contestee accordingly. 


18. The foregoing action on the part of the Commissioner 
of the General Land Office and of the Secretary of the 
Interior was null and void, for these reasons: 


(a) Charge 1 was null and void, for the reason that, as 
the Supreme Court of the United States subsequently held 
in Wilbur v. Krushnic, 280 U.S. 306, and again in Ickes v. 


Virginia-Colorado Development Corp., 295 U.S. 639, a 
charge of failure to perform assessment work may not 
serve as a basis for declaring mining claims invalid. 


(b) Charge 2 was null and void, inasmuch as under the 
consistent practice of the Department of the Interior, a 
charge of abandonment is invalid unless supported by alle- 
gations of the particular facts constituting the abandon- 
ment, and in this case the only such allegations were the 
invalid allegations of Charge 1. 


19. On March 21, 1956, plaintiff by quitclaim deed pur- 
chased the mining claims here in question. 


20. On August 29, 1956, plaintiff applied for a patent 
covering all of said claims, submitting to the Manager of 
the Colorado Land Office of the Bureau of Land Manage- 
ment all of the supporting documents and proofs required 
by 30 U.S.C. § 29 and by Part 185 of Title 43 of the Code 
of Federal Regulations. The mining claims covered by 
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said application were inspected by the Mineral Inspector, 
Bureau of Land Management, and were determined to be 
validly located placer claims. Publication pursuant to the 
patent application has been completed, all of the acts re- 
quired by law have been performed, and the purchase 
money has been paid and receipt issued therefor. 


21. Nevertheless, on February 14, 1958, the Manager of 
the Colorado Land Office rejected plaintiff’s application 
for patent on the ground that the claims in question had 
theretofore been declared null and void. On appeal by the 
plaintiff, this decision was, on April 20, 1959, affirmed by 
the Director of the Bureau of Land Management. On 
further appeal by the plaintiff, the Director’s decision was 
affirmed by the Deputy Solicitor as the duly authorized 
delegate of the Secretary of the Interior on April 25, 1960, 
and a petition for reconsideration was denied on June 10, 
1960. Copies of the Deputy Solicitor’s decisions, desig- 
nated A-28139 and marked Exhibit B-1 and Exhibit B-2 
respectively, are attached hereto, incorporated by refer- 
ence, and made a part hereof. 


22. The Secretary’s rejection of plaintiff’s application 
for patent was arbitrary and contrary to law, essentially 
because, in reliance on a void contest, the Secretary refused 
to issue, to the owner of valid and subsisting oil shale 
placer claims, a patent covering such claims, after such 
owner had fully complied with all of the requirements of 
the laws of the United States in respect of such claims. 
The allegations of paragraph 18 of this complaint are at 
this juncture incorporated by reference. 


23. Plaintiff has exhausted all of his administrative 
remedies within the Department of the Interior in respect 
of the matters set forth in this, its second cause of action. 
Revier Requestep rn Respect or Boru Causes or ACTION 


24. Wherefore, the premises considered, plaintiff prays: 


(a) For a judgment declaring that contests 11977 and 
12111 are severally invalid; 
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(b) For a judgment that the decisions of the defendant’s 
predecessor cancelling Mineral Entries Colorado 015602, 
017657, and 015171, are severally null and void; 


(c) For a judgment enjoining the defendant from reject- 
ing the plaintiff’s applications for patents hereinbefore 
described on the basis of the contests and decisions here- 
inabove specified ; 


(d) For a judgment directing the defendant to deter- 
mine the right of the plaintiff to patents for the mining 
claims in question without regard to the said contests and 
decisions; and 


(e) For such other and further relief as this case may 
require and as may be necessary and appropriate. 


Gasss ExpioraTion Company 
By Freperick Bernays WIENER, 
Suite 815 Stoneleigh Court, 
1025 Connecticut Avenue, N.W. 
Washington 6, D. C. 

(DIstrict 7-2163) 

Attorney for the Plaintiff. 


Frep H. Evans, 
Utah Oil Building, 
Salt Lake City 1, Utah, 
Cuanzes F. Stewart, 
Glenwood Springs, 
Colorado, 

Of Counsel. 


[Jurat omitted in printing.] 


Se ee, Se. 
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8. EXHIBIT A-1 TO COMPLAINT 


GABBS EXPLORATION COMPANY 
A-28213 Decided May 24, 1960 


Mining Claims: Generally 


Mining Claims may be terminated by abandonment, 
and land covered by an abandoned mining claim reverts 
to the public domain. 


Mining Claims: Determination of Validity—Mining 
Claims: Contests—Rules of Practice: Failure to Appeal 


Mining claims may be declared null and void if the 
claimants, who received notice of adverse charges 
against the claims, fail to answer the charges as re- 
quired or to appeal from a decision holding the claims 
null and void; and where the claimants and their 
grantees take no action with respect to the contest 
proceedings but acquiesce for almost thirty years in 
a decision declaring the claims null and void, during 
which time the United States exerts exclusive pos- 
sessory rights over the land, the decision nullifying 
the claims is conclusive and will not be reopened in 
the absence of a legal or equitable basis warranting 
reconsideration. 
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UNITED STATES 
DEPARTMENT OF THE INTERIOR 
OFFICE OF THE SECRETARY 
WASHINGTON 25, D. C. 


A-28213 
Gazsss Exploration CoMPANY 
MINERAL ENTRIES COLORADO 015602, 017657 


Application for patent rejected. 
Affirmed. 


APPEAL FROM THE Bureau or Lanp MaNaGEMENT 


The Gabbs Exploration Company has appealed to the 
Secretary of the Interior from a decision of June 29, 1959, 
by the Director of the Bureau of Land Management affirm- 
ing a decision by the manager of the Colorado land office 


rejecting two applications for patent on eight oil shale 
placer mining claims in Rio Blanco County, Colorado. The 
claims, known as the Mullins Nos. 9 through 12, inclusive, 
and Mullins Nos. 25 through 28, inclusive, were located on 
July 24, 1918, and are situated in secs. 8, 17, and 18, T. 4 
S., R. 99W., 6th P. M. 


The appellant’s applications, filed on October 10, 1956, 
and May 13, 1957, respectively, were rejected because all 
of the claims for which patent is sought were declared null 
and void in a decision of June 5, 1929, by the Commissioner 
of the General Land Office (predecessor of the Director, 
Bureau of Land Management). The decision of June 5, 
1929, closed the contest proceedings which the Government 
had instituted against the validity of the claims here ap- 
plied for and a number of other claims in contest 11977, 
notice of which is dated March 30, 1929. The contest notice 
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named the owners of the claims’ and charged with respect 
to the claims here applied for as follows: 


Li ee 


‘*2. That there has not been expended upon each and 
every one of the claims labor and improvements of a 
reasonable value of $100 for the assessment years end- 
ing July 1, 1921, to July 1, 1928, inclusive, and the 
claims have been abandoned.”’ 


The departmental rules of practice governing procedure in 
eases in which the United States contested the validity of 
claims were printed on the reverse side of the contest 
notice. Paragraph 10 of these rules provided: 


“10. If the entryman or claimant fails to deny the 
charges under oath and apply for a hearing, or to 
submit a statement of facts rendering the charges im- 
material, or fails to appear at the hearing ordered 
without showing good cause therefor, such failure will 
be taken as an admission of the truth of the charges 
and will obviate the necessity for the Government sub- 
mitting evidence in support thereof, and the * * * 
[register] will forthwith forward the case with recom- 
mendation thereon to the General Land Office and noti- 
fy the parties by registered mail of the action taken. 
In cases finally closed upon default of claimant if 
application to reopen any case is filed with the * * * 
[register he] will forthwith forward the same with 
recommendations to the General Land Office.’’ 


The mining claimants were served copies of the contest 
notice on April 4 and 8, 1929. In a notice of May 16, 1929, 


The appellant purchased the claims by quit claim deed dated 
April 14, 1956, from Joe T. Juhan who had acquired his interest by 
quit claim deed dated August 22, 1955, from I. M. Cramer, one 
of the original locators of the claims. I. M. Cramer apparently 
purchased the interest of the other original locators of these claims 
on August 28, 1918. 
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to the Commissioner, the register of the Denver office stated 
that the contestees had failed to file answer within the time 
allowed. He therefore recommended the cancellation of 
the claims and stated that the parties had been notified of 
the action taken. Thereafter, the Commissioner’s letter 
of June 5, 1929, declared the contested oil shale locations 
null and void, and directed that the register transmit a 
copy of the letter of June 5, 1929, to the contestees. No 
action was taken in response to these proceedings by the 
contestees or anyone claiming under them and the decision 
of June 5, 1929, remained unquestioned for almost 30 years 
until the appellant in this proceeding appealed from the 
manager’s rejection of the patent applications. 


The Director’s decision affirming the manager’s rejec- 
tion of the patent applications held that the charge of 
abandonment in the 1929 contest proceedings was a proper 
basis for declaring the claims null and void and that the 
procedure followed in the contest against these claims was 
in accordance with the rules of practice, even though the 
charge of failure to perform assessment work may not 
serve as a basis for declaring mining claims invalid (Wilbur 
v. Krushnic, 280 U.S. 306 (1930); Ickes v. Virginia-Colo- 
rado Development Corp., 295 U.S. 639 (1935)). 


Departmental tract books show that for a number of 
years after these claims were located but before they were 
declared null and void, the United States allowed entries 
and issued patents on much of the land included in the 
claims. Patent No. 895534, dated February 8, 1923, was 
issued under the homestead laws on a part of the land 
covered by Mullins No. 9. A homestead entry was allowed 
on July 24, 1920, on the land included in Mullins Nos. 11 
and 12, which entry was outstanding until it was canceled 
on October 10, 1934. In addition, the land in Mullins Nos. 
25 and 26, and a part of the land in Mullins No. 28 was 
patented under the homestead and desert land acts, the 
patents being dated February 8 and February 23, 1921, 
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respectively. All of the patents on these lands reserve the 
minerals therein to the United States. The allowance of 
entries and the issuance of patents on the lands were, of 
course, completely inconsistent with the claims of the min- 
ing locators (see Walter G. Bryant, 53 I. D. 379 (1931)). 
The appellant’s applications would in any event have to be 
rejected as to all of the lands for which patent has been 
issued as this Department may not issue a patent for the 
reserved minerals alone (see James W. Bell, 52 I. D. 197 
(1927)). 


After the decision of June 5, 1929, declaring these claims 
null and void became final, the unpatented land in the aban- 
doned claims reverted to the public domain (Farrell v. 
Lockhart, 210 U.S. 142 (1908)), but this land was with- 
drawn from the public domain by Executive Order 5327 
of April 15, 1930, and reserved for purposes of investiga- 
tion, examination, and classification (Circular No. 1220, 
53 I. D. 127 (1930)). The order withdrew all oil shale 
deposits and lands containing such deposits owned by the 
United States from lease or other disposal, with exceptions 
not here relevant, and the lands here applied for were 
among the subdivisions in Colorado within the scope of 
the order.* The order was modified later to permit oil and 
gas leasing on the withdrawn lands, and, since 1954, appli- 
cations for oil and gas leases have been pending and leases 
issued on various portions of the land here applied for. 
After the withdrawal from the public domain of the land 
and deposits here involved on April 15, 1930, the United 
States exercised exclusive possessory rights over the lands, 
unchallenged for more than twenty-eight years. A nota- 
tion in departmental tract books under section 18, of the 
above-described township and range, in addition to listing 


?See instructions dated April 22, 1931, from the Commissioner 
of the General Land Office to the register, Denver, Colorado, which 
lists among the subdivisions in Colorado covered by Executive 
Order No. 5327 all of sees. 7 to 36, T. 4 S., R. 99 W., 6th P. M. (in 
Bureau of Land Management Miscellaneous File No. 1375265). 
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the various entries referred to, states that the Mullins Nos. 
1 to 12 and 25 to 30 oil shale placers are null and void by 
decision of June 5, 1929. 


In view of the record evidence that long before the claims 
were declared null and void, as well as continuously since 
April 15, 1930, the United States or its grantees have as- 
serted exclusive possessory rights in the land covered by 
the claims, the appellant’s repeated assertions that the 
1929 contest charge of abandonment is based only on the 
charge of failure to do assessment work is patently without 
foundation. 


In further support of the appeal from the Director’s deci- 
sion, many assertions are made to the effect that the con- 
test proceedings against the claims in 1929 were a nullity. 
All of the contentions made on behalf of the appellant were 
considered and decided in Gabbs Exploration Company, 67 
ID. —, A-28139 (April 25, 1960), in which another patent 
application on oil shale placers filed by this appellant was 
rejected on the basis of facts very similar to those here 
involved. In that case the Department held that a mining 
claim may be terminated by abandonment and that land in 
an abandoned claim reverts to the public domain. The deci- 
sion held also that mining claims may be declared null and 
void after a determination that the claims are abandoned 
has become final and if, at that time, an Executive Order 
attaches to the land covered by abandoned claims withdraw- 
ing it from the operation of the public land laws, further 
assertions of property rights in such land, except in accord- 
ance with the withdrawal order, are precluded. Since all of 
the issues raised on this appeal were considered in detail in 
the decision of April 25, 1960, it is unnecessary to repeat 
them here.* For the reasons mentioned in the Director’s 


* Note may be taken of the appellant’s contention here, as in the 
Gabbs Exploration Company case, supra, that it was a bona fide 
purchaser for value of the claims here involved. The abstracts of 
title submitted by the appellant with its patent application listed 
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decision and in Gabbs Exploration Company, supra, the 
rejection of the appellant’s patent applications and the 
denial of the request for a hearing on the applications were 
proper. 


Therefore, pursuant to the authority delegated to the 
Solicitor by the Secretary of the Interior (see. 210.2.24 (4) 
(a), Departmental Manual; 24 F.R. 1348), the decision of 
the Director of the Bureau of Land Management is affirmed. 


(Sgd) Epsuunp T. Frrrz 
Deputy Solicitor 


4. EXHIBIT A-2 TO COMPLAINT 


UNITED STATES 
DEPARTMENT OF THE INTERIOR 
OFFICE OF THE SECRETARY 
WASHINGTON 25, D.C. 


A-28213 (Supp.) 
Gases ExpLoration ComPpaNy 


Petition for reconsideration of departmental decision. 
Petition denied; decision amended. 


SUPPLEMENTAL DECISION 


A petition has been filed with the Secretary of the Interior 
on behalf of the Gabbs Exploration Company requesting 
reconsideration of the departmental decision, Gabbs Explo- 
ration Company, A-28213 (May 24, 1960). The decision of 
May 24 affirmed the rejection of the company’s applications 
for patent on eight oil shale placer claims in Rio Blanco 


the three patents by the United States in 1921 and 1923 of all the 
land in Mullins Nos. 26 and 27 and part of the land in Mullins Nos. 
9 and 28. As indicated earlier, the issuance of the patents, even 
with a mineral reservation, was wholly inconsistent with any con- 
cept that there were valid mining claims on the land. See also 
the discussion in the Gabbs ease, supra. 
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County, Colorado. The decision held that the claims were 
finally declared null and void by the Commissioner of the 
General Land Office on June 5, 1929. 


None of the matters mentioned in the petition provides 
a basis for modifying the result of the decision of May 24. 
However, the petition calls attention to the fact that the 
decision disregarded the act of July 20, 1956 (30 U.S.C., 
1958 ed., sec. 122), which amended the act of July 17, 1914, 
by permitting the patenting, in some circumstances, of min- 
erals reserved to the United States. The act of July 20, 
1956, also modified the rule stated in the case of James W. 
Bell, 52 I. D. 197 (1927), that this Department may not 
issue a patent for reserved minerals alone. 


The failure to consider the effect of the act of July 20, 
1956, in the May 24 decision was an inadvertent error which 
is corrected now by deleting the last sentence of the para- 
graph ending at the top of page 3 in the decision of May 24 
and substituting the following statement: 


“Prior to 1956, the appellant’s applications could not 
have been allowed as to the lands for which surface 
patent has been issued since this Department could 
not issue a patent for the reserved minerals alone (see 
James W. Bell, 52 I. D. 197 (1927)). The act of July 
20, 1956 (30 U.S.C. 1958 ed. sec. 122), amended the act 
of July 17, 1914, by adding a proviso which permits 
patenting under the mining laws of minerals reserved 
to the United States pursuant to the act of July 17, 
1914, where valid and subsisting rights resulting from 
discovery and location under the mining laws attached 
prior to the enactment of the Mineral Leasing Act. Pat- 
ents under the 1956 act for such reserved minerals may 
be granted only to holders of valid and subsisting 
rights at the time application is made for patent under 
the act (see Senate Report No. 2524, 84th Cong., 2d 
Sess., on H.R. 6501 which, as amended, became the act 
of July 20, 1956). Consequently, unless the decision of 
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June 5, 1929, is incorrect in its holding that the claims 
here involved are null and void, the act of J uly 20, 
1956 will not benefit the appellant.”’ 


As thus amended, the decision of May 24 is affirmed and 
the petition for reconsideration denied. 


GrorGE W. Azporr 
The Solicitor 


By: (Sgd) Epmunp T. Fritz 
Edmund T. Fritz 
Deputy Solicitor 


5. EXHIBIT B-1 TO COMPLAINT 
GABBS EXPLORATION COMPANY 
Decided April 25, 1960 
A-28139 
Mining Claims: Generally 


A mining location may be terminated by abandonment and 
if a valid mining claim is abandoned, the land reverts 
to the public domain. 


Mining Claims: Determination of Validity—Mining Claims: 
Contests—Rules of Practice: Failure to Appeal 


Mining claims may be declared null and void if the 
claimant, who received notice of adverse charges 
against his claims, fails to answer the charges as 
required and fails to appeal from a decision holding 
his claims null and void, and where the claimant takes 
no action with respect to the claims for 25 years, the 
decision declaring the claims null and void is conclu- 
sive and will not be reopened if the interest of other 
parties under oil and gas leases issued by the United 
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States have intervened, in the absence of a legal or 
equitable basis warranting reconsideration. 


Mining Claims: Determination of Validity—Mining Claims: 
Withdrawn Land 


This Department may declare mining claims null and void 
after a determination that the claims are abandoned 
has become final, and if, at that time, an Executive 
order attaches to the land covered by the abandoned 
claims withdrawing it from the operation of the public 
land laws, further assertions of property rights in such 
land, except in accordance with the withdrawal order, 
are precluded. 


Administrative Practice: Generally—Mining Claims: Hear- 
ings 


A hearing is not required by departmental practice or 
by the requirements of due process on the rejection of 
an application for a patent on mining claims which, 
26 years before the application was filed, were declared 
null and void by a default decision after notice of 
charges against the claims, including a charge that the 
claims were abandoned, and an opportunity for a hear- 
ing thereon were given the record title owner of the 
claims. 


Mining Claims: Title 


An applicant for patent to mining claims can hardly claim 
to be a bona fide purchaser for value of the claims 
when prior to and at the time of his purchase the public 
records of the Department show that the claims had 
been declared null and void and the applicant’s own 
abstract of title shows entries on the county records of 
issuance by the United States of an oil and gas lease 
on part of the land in the claims and of a patent on 
another part of the land. 
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UNITED STATES 
DEPARTMENT OF THE INTERIOR 
OFFICE OF THE SECRETARY 
WASHINGTON 25, D. C. 


A-28139 
Gases Exrioration ComPANY 
MINERAL ENTRY 015171 


Application for mineral patent rejected. 
Affirmed. 


APPEAL FROM THE Bureau oF LAND MANAGEMENT 


The Gabbs Exploration Company, a Colorado corpora- 
tion, has appealed to the Secretary of the Interior from a 
decision of April 20, 1959, by the Director of the Bureau of 
Land Management which affirmed a decision by the man- 
ager of the Denver land office rejecting the appellant’s appli- 
cation for patent and declaring null and void the mining 
claims included in the patent application. The claims for 
which patent is sought comprise 18 oil shale placers known 
as the Sibbald Nos. 1 through 12, inclusive, and the Coral 
Nos. 3 through 8, inclusive, covering approximately 2,880 
acres of land in sees. 28, 29, 31, 32, and 33, T. 4 S., R. 99 W., 
6th P. M., Garfield County, Colorado. The claims were 
located in December 1917 and February 1918. Effective 
August 1, 1951, and September 1, 1952, oil and gas leases 
were issued on all except 640 acres of the land covered by 
the patent application, and on December 1, 1955, a lease was 
issued on the remaining 640 acres here involved. 


The appellant’s application for patent, filed on August 
29, 1956, was rejected by the manager’s decision of Febru- 
ary 14, 1958, on the ground that the claims were declared 
null and void by a letter of instructions, dated May 19, 1930, 
of the Commissioner of the General Land Office (predeces- 
sor of the Director, Bureau of Land Management), and 
approved by the Secretary. The letter directed the closing 
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of contest 12111, United States v. Walter L. Dwyer, in which 
the United States brought adverse proceedings against a 
number of claims including all of the placers covered by 
the appellant’s application. 


Departmental records indicate that on January 13, 1930, 
Walter L. Dwyer, as record titleholder of these claims, 
received by registered mail, notice of contest 12111 stating 
that charges were brought by this Department against the 
validity of oil shale locations Sibbald Nos. 1 to 12, inclusive, 
and Coral Nos. 1 to 8, inclusive. The charges against the 
claims were: 


‘1, That there has been no assessment work per- 
formed upon any of the above described placer mining 
claims for the assessment years ending July 1, 1921, up 
to and including July 1, 1929. 


‘©9. That each and every one of said claims has been 
abandoned.” 


The notice of adverse proceedings indicated plainly that 
an answer to the charges was required but Dwyer made no 
reply and took no action in response to the notice. The 
Commissioner’s letter of May 19, 1930, gave the following 
instructions to the register at Denver regarding the con- 
test: 


“The default of the claimant, in failing to file an- 
swer denying the charge, is taken as an admission by 
him of the truth thereof, in view of which the Sibbald 
Nos. 1 to 12 inclusive and Coral Nos. 1 to 8 inclusive, 
oil shale placers are declared null and void and the 
United States has taken possession of the lands within 
the claims for its own uses and purposes. The case is 
closed. 


‘¢ Advise the claimant by ordinary mail.’’ 


Dwyer did not appeal from or respond to notice that the 
claims were declared null and void and it does not appear 
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that he took any action with respect to the claims until 
almost 25 years after the case was closed, when he conveyed 
by a quitclaim deed of April 29, 1955, all of the claims here 
involved to the Comanche Oil Company. Under quitclaim 
deed of March 21, 1956, the Comanche Oil Company con- 
veyed these claims to the Gabbs Exploration Company. 


In affirming the manager’s rejection of the appellant’s 
patent application, the Director’s decision pointed out that 
the charge, in the adverse proceedings brought against these 
claims in 1930, of failure to perform assessment work could 
not serve as a basis for declaring the claims null and void, 
citing Wilbur v. Krushnic, 260 U.S. 306 (1930), and Shale 
Oil Company, 55 I. D. 287 (1935). The decision held, how- 
ever, that since the 1930 contest proceedings included the 
charge that each of the claims had been abandoned, the 
claims were properly declared null and void in a default 
judgment of abandonment of these claims. Ickes v. Vir- 
ginia-Colorado Development Corp., 295 U.S. 639 ( 1935). 


On this appeal, objection is taken to the adverse proceed- 
ings against these claims which resulted in the default deci- 
sion in 1930 holding that the claims were null and void. 
The appeal asserts that the notice of charges against the 
claims did not comply with the applicable departmental 
instructions (Cire. 460, 44 L. D. 572, 573 (1916)) which 
required, inter alia, that the notice state that the charges 
would be accepted as true unless the claimant filed in the 
local office, within 30 days from receipt of notice, a written 
denial under oath, of said charges, with an application for 
a hearing, or submitted a statement of facts rendering the 
charges immaterial, or if he failed to appear at any hearing 
that might be ordered in the case. The assertion is incor- 
rect. On the reverse side of the contest notice is a reprint 
of Circular 460 (supra) containing the departmental in- 
structions governing proceedings in contests of this type. 
Paragraph 10 in the circular sets forth the provision that 
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if the claimant fails to deny the charges and apply for a 
hearing, or to submit a statement of facts rendering the 
charges immaterial, or to appear at a hearing ordered, 
without showing good cause, such failure will be taken as 
an admission of the truth of the charges and will obviate the 
necessity for the Government submitting evidence in sup- 
port thereof. The same paragraph also states that in cases 
finally closed upon default of the claimant, if application 
to reopen any case is filed with the register and receiver, 
they will forward it with recommendation to the General 
Land Office. Thus, Dwyer had actual notice that a failure 
to deny the charges would be taken as an admission of the 
truth of the charges, and he also had notice that if the 
contest case were finally closed upon default of the claim- 
ant, further action thereon was possible if he filed an appli- 
cation to reopen the case. Dwyer not only defaulted with 
respect to the contest charges; he took no appeal from or 
other action with respect to the notice declaring the claims 
null and void and closing the case. 


The 1930 contest proceeding is also objected to on the 
ground that the register was told to notify Dwyer by regu- 
lar mail rather than by registered mail of the final action 
of the Department declaring the claims null and void and 
closing the case. The instructions of May 19, 1930, to the 
register from the Commissioner, approved by the Secretary, 
which declared the claims null and void, directed that the 
contestee be notified of the Department’s final action by 
ordinary mail. This direction was in accordance with the 
rules of practice which were in effect when the case was 
closed.:. The record shows that Dwyer was served with 


1 Paragraph 10 in Circular No. 460 provided: 


“Tf the entryman or claimant fails to deny the charges un- 
der oath and apply for a hearing, or to submit a statement of 
facts rendering the charges immaterial, or fails to appear at 
the hearing ordered without showing good cause therefor, 
such failure will be taken as an admission of the truth of the 
charges and will obviate the necessity for the Government sub- 
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notice by registered mail of the contest complaint, that in 
accordance with the departmental rule in effect in 1930, he 
was notified by ordinary mail that the case was being for- 
warded to the General Land Office after his failure to 
answer the contest charges. The instruction in the letter 
of May 19, 1930, that Dwyer be informed by ordinary mail 
of the Department’s final action closing the case was also 
in accordance with Bureau practice. There is no evidence 
that any of the Department’s procedural requirements gov- 
erning action by the land office and the Department in de- 
fault cases was not complied with in Contest 12111. More- 


mitting evidence in support thereof, and the register and 
receiver will forthwith forward the case with recommendation 
thereon to the General Land Office and notify the parties by 
registered mail of the action taken. In cases finally closed 
upon default of claimant, if application to reopen any case is 
filed with the register and receiver, they will forthwith for- 
ward same with recommendations to the General Land Office.’’ 


Paragraph 14 in Cireular No. 460 provided in relevant part: 


“‘The above proceedings will be governed by the rules of 
practice. * * *”’ 


Notice to a contestce who defaulted after service of notice was 
governed by paragraph 10 of Circular No. 460 as modified by rule 
14 of the departmental rules of practice in effect at the time of 
the contest proceedings. Rule 14, as amended, provided (51 L. D. 
550 (1926) ): 

“Upon failure to serve and file answer as herein provided, 
the allegations of the contest will be taken as confessed, and 
the register will forthwith forward the case, with reeommenda- 
tion thereon, to the General Land Office, and notify the par- 
ties by ordinary mail of the action taken.’’ 


In a letter dated June 22, 1931, to the Register, Carson City, 
Nevada, the Commissioner of the General Land Office said that the 
amendment of paragraph 14 of the rules of practice of April 17, 
1926, to read as quoted also amended paragraph 10 of Circular No. 
460. 16 Land Service Bulletin 146. 

By Circular No. 449 of December 11, 1915 (‘‘Circulars and 
Regulations of the General Land Office’’, January 1930, p. 1098), 
notice of closing of cases was required to be sent by ordinary 
mail. 
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over, the appellant does not contend that Dwyer was not 
notified of the Department’s final action in the case. 


The appeal asserts further that by a letter of July 29, 
1935 the Commissioner of the General Land Office issued 
instructions to close all cases of adverse proceedings against 
mineral locations or entries where the charge was failure 
to perform annual assessment work and that pursuant to 
those instructions the register of the land office at Denver, 
Colorado, dismissed and closed Contest No. 11736 in which 
one of the charges was failure to perform annual assess- 
ment work. According to the appeal, the case was closed 
despite the fact that another charge was pending against 
the claims involved in that contest, namely, that the claims 
were not valid on the date of the Leasing Act. It is con- 
tended for the appellant that if failure to perform assess- 
ment work was charged in a contest against a mining claim 
pending on July 29, 1935, the entire proceeding was vitiated 
and that the policy of the Department, as demonstrated by 
the register’s action in dismissing Contest No. 11736, was 
to dismiss any additional charges which might also have 
been brought in such a contest. 


The contention is incorrect. An instruction by the Com- 
missioner to close all cases of adverse proceedings against 
mining claims where the charge was failure to perform 
annual assessment work did not authorize closing adverse 
proceedings against mining claims with respect to any 
charge other than that stated in the instruction. If Con- 
test No. 11736 was closed as to a charge other than failure 
to do assessment work, the action was not in accordance 
with or authorized by the Commissioner’s instruction of 
July 29, 1935, as that instruction is stated in the register’s 
letter, quoted on appeal, closing Contest No. 11736. 


The appellant also contends that the charge of abandon- 
ment in the 1930 contest is insufficient because the charge, 
without supporting facts, amounts merely to a conclusion 
of law. The appellant’s reliance on departmental deci- 
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are not applicable to the determination of the adequacy of 
a contest charge in proceedings instituted pursuant to Cir- 
cular No. 460 (supra). The first three paragraphs in that 
circular are, in applicable part, as follows: 


“J, The purpose hereof is to secure speedy action 
upon claims to the public lands, and to allow claimant, 
entryman, or other claimant of record, opportunity to 
file a denial of the charges against the entry or claim, 
and to be heard thereon if he so desires. 


“2. Upon receipt of a report this office will consider 
the same and determine therefrom whether the facts 
stated, if true, would warrant the rejection or cancel- 
lation of the entry or claim. 


“*3, Should the charges, if not disputed, justify the 
rejection or cancellation of the entry or claim the local 
officers will be duly notified thereof and directed to 
issue notice of such charges in the manner and form 
hereinafter provided for * * *.”’ 


These provisions indicate that before a contest based on a 
report by a representative of the General Land Office was 
initiated, a determination was made that the facts reported 
concerning an entry or claim, if true, would warrant the 
cancellation of the entry or claim as would the failure to 
dispute the charges. The issuance of the notice to Dwyer 
of the charges against his claims necessarily implies that 
the Commissioner of the General Land Office had deter- 
mined, in accordance with Circular No. 460, the sufficiency 
of those charges, including the charge of abandonment. 


Furthermore, the rule that a contest charge is bad if it 
alleges only a conclusion of law and not the facts upon which 
the charge is based rests upon the premise that the con- 
testant has not shown that he is familiar with the require- 
ments of law (Raber v. Smith, 51 L. D. 46, 48 (1925)). This 
premise cannot apply to the Department. In addition, 
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under the rules of practice in effect when the charge was 
filed against Dwyer an objection to the sufficiency of a con- 
test charge could be raised only by timely demurrer. Fos- 
dick v. Shackleford, 47 L. D. 558 (1920). Sinee Dwyer did 
not file any objection, timely or otherwise, to the contest 
charge, the default judgment is not now open to attack on 
the ground that the charge was insufficient. 


A review of the record indicates that the assertions on 
this appeal to the effect that the default decision declaring 
the claims null and void amounted to a denial of due process 
are without merit. Dwyer had notice and an opportunity 
to be heard and to defend his interest within the require- 
ments of due process and the consequence of his failure to 
participate in a determination of the validity of the claims 
cannot now be avoided by asserting lack of due process in 
the 1930 proceedings (American Surety Co. v. Baldwin, 287 
U.S. 156, 169 (1932) ; see Cameron v. United States, 252 US. 
450, 460, 461 (1920) ). 


Dwyer’s failure to appeal from the ruling that his claims 
were null and void, even if the decision was erroneous, bars 
him, or anyone claiming under him, from questioning the 
correctness of the decision almost 30 years after the right 
to appeal therefrom expired (see Charles D. Edmonson et 
al., 61 I. D. 355 (1954), and cases cited therein). And where 
there is no showing that the decision holding these claims 
null and void was unauthorized, the interests of other 
parties under a patent and oil and gas leases issued by the 
United States (see infra) have intervened, and there are 
no equitable considerations justifying reconsideration of 
the question, a decision which has remained unchallenged 
and was acquiesced in by the record titleholder of the claims 
for 25 years will not be reopened by the Department (see 
Edward Christman et al., 621. D. 127 (1955) ; R. W. Rowley, 
58 I. D. 550 (1943)). The cited departmental decisions, 
principles of orderly administration, and the doctrine of 
the finality of administrative action preclude reconsidera- 
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tion in 1960 of adverse proceedings concluded in 1930 re- 
sulting in the decision that the claims here involved were 
null and void by reason of abandonment. 


It is also contended on appeal that a charge of abandon- 
ment may not be asserted by the United States as a ground 
for adverse proceedings against mining claims and that 
the contest proceedings in 1930 against the instant claims 
contain no charge which supports a decision declaring the 
Sibbald and Coral claims null and void. The charge of 
abandonment in the 1930 contest proceedings, it is argued, 
is not a valid basis for declaring the claims null and void 
because abandonment is only a repetition of and amounts 
to no more than giving a different name to the charge of 
failure to perform assessment work. There is nothing in 
the record to support a conclusion that the charge of aban- 
donment is the equivalent of and inseparable from the 
charge that assessment work was not performed. The 
charge that the claims were abandoned was set out in the 


notice of adverse proceedings as separate and distinct from 
the charge of failure to perform assessment work. More- 
over, in view of the fact that default in assessment work 
which subjects a claim to forfeiture and relocation is clearly 
distinguished from abandonment in decisions involving min- 
ing claims * the unsupported assertion that the two charges 


2 Abandonment is frequently mentioned in mining eases in con- 
nection with forfeiture resulting from default in assessment work, 
but abandonment is not synonymous with default in assessment 
work which subjects a claim to forfeiture. A forfeiture takes 
place by operation of law, without regard to the intention of the 
appropriator, whenever he neglects to preserve his right by making 
the required annual expenditures upon the claim within the time 
allowed, and upon relocation of the claim adversely to the original 
locator before the latter resumes work. the right of the original 
locator is terminated. McKay v. McDougall, 64 Pac. 669, 670 
(Montana 1901). 

But where a valid claim has been abandoned by the original lo- 
eator, the ground covered by the claim becomes a part of the public 
domain and is subject to another location before the expiration of 
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are one and the same thing is not persuasive (see Farrell v. 
Lockhart and McKay v. McDougall, both supra, fa. 2). Ac- 
cordingly, the contention that the charge of abandonment in 
the 1930 proceedings amounted only to the charge of failure 
to perform assessment work is rejected. 


Regardless of the determination of the matters thus far 
considered, the appeal asserts that the abandonment of 
mining claims does not authorize a declaration by the 
United States that the claims are null and void, and that 
abandonment is not available to the United States as a 
basis for declaring a claim invalid. The assertions require 
consideration of the meaning and effect of a determination 
that mining claims are abandoned. 


The statement in Ickes v. Development Corporation, 
supra, that the Secretary of the Interior, by appropriate 
proceedings, may determine that a mining claim is subject 
to cancellation by reason of abandonment is relied upon in 
the Director’s decision as authorizing this Department to 
declare an unpatented mining claim null and void upon a 
finding that it is abandoned. The statement in Ickes v. 
Development Corporation cited cases involving suits be- 
tween adverse mining claimants (Brown v. Gurney, 201 U.S. 
184, 192, 193 (1906); Farrell v. Lockhart, supra, 147). To 
the extent that the cases authorized cancellation of a mineral 
entry they are not analogous to the question here raised 
since, at the time of the proceedings against Dwyer’s claim, 
no application for patent had been filed and there was noth- 
ing which this Department could cancel. However, the 


the statutory period for performing annual labor. Farrell v. 
Lockhart, 210 U. S. 142 (1908). 

The distinction between abandonment of a mining claim and 
forfeiture after default in assessment work is clearly demonstrated 
by comparing McKay v. McDougall (supra), which discusses the 
differences between the abandonment and forfeiture of mining 
claims, with Valcalda v. Silver Peak Mines, 86 Fed. 90, 95 (9th 
Cir. 1898), which involved determination of the issue of abandon- 
ment of a mill site. The latter decision discusses abandonment 
without reference to forfeiture of mining claims, 
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decisions in Brown v. Gurney (supra), Farrell v. Lockhart 
(supra), and Ickes v. Development Corporation (supra) 
clearly imply that a claim is null and void if it is abandoned. 
Nonetheless, although this is not denied on appeal, it is 
contended that the United States may not take advantage 
of an abandonment. The authorities referred to in support 
of this position will be considered after certain general mat- 
ters regarding abandonment are clarified. 


The doctrine of abandonment with respect to property 
rights refers to the voluntary relinquishment of property 
with the intention of not reclaiming it or resuming its own- 
ership or enjoyment. Abandonment is a matter of inten- 
tion which consists in giving up a right or rights in prop- 
erty without reference to a particular person or purpose, 
and, as applied to mining claims held only by location, an 
abandonment is the intentional renouncement of the rights 
of possession and enjoyment such as occurs if a locator 
voluntarily leaves the claim to be appropriated by the 
next comer without any intention of retaking it or claim- 
ing it again.* Shank v. Holmes, 137 Pac. 871 (Arizona 
1914) ; McKay v. McDougall, supra. 


* See Conn v. Oberto, 76 Pac. 369 (Colorado 1904), holding that 
permission given to another to relocate operates as an abandonment 
and note on ‘‘ Abandonment and Forfeiture of Mining Claims,’’ 87 
American State Reports 403 (1902), which cites the following 
examples of abandonment of a mining claim: a locator’s leaving his 
claim after 2 years with a declaration that he has abandoned it and 
will not return to it to work amounts to an abandonment (Trevas- 
kis v. Peard, 44 Pac. 246 (Calif. 1896) ; a locator’s permitting an 
adjoining occupant to patent that part of his claim on which his 
discovery shaft is located results in the reversion of the remaining 
portion of the claim to the public domain (Miller v. Girard, 33 
Pace. 69 (Colo. 1898) ). 

Whenever the intention and the actual surrender of a claim unite, 
the abandonment is complete and operates immediately. Lapse of 
time is not essential, though it may be a circumstance, with others, 
to prove an intent to abandon. But lapse of time, nonuse, or ab- 
sence from the claim, alone, do not amount to abandonment. 
Justice Mining Co. v. Barcley, 82 Fed. 554 (Nevada 1897); 
McCarthy v. Speed, 77 N.W. 590, 593 (S. Dak. 1898), 80 N. W. 
185 (S. Dak. 1899) ; Valcalda v. Silver Peak Mines, (supra). 
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It has long been recognized that a mining location may 
be terminated by abandonment, and cases involving the 
abandonment of unpatented mining claims uniformly hold 
that upon actual abandonment of a claim, the land covered 
thereby becomes a part of the public domain (Farrell v. 
Lockhart (supra) ; Brown v. Gurney et al. (supra) ; see Belk 
v. Meagher, 104 U.S. 270 (1881) ; and State of South Dakota 
v. Madill et al., 53 I. D. 195, 199 (1930)). Thus, when a 
valid claim is abandoned, the land formerly included therein 
becomes vacant, unoccupied public land subject to sale and 
disposition by the Government and open to location by 
other persons (Harkrader v. Carroll, 76 Fed. 474 (D. Alas- 
ka 1896) ). 


Abandonment, without more, is ineffectual to transfer 
title to a vested estate in real property,‘ and it has been held 


* Ordinarily, an interest in real property is not lost merely by 
failure to assert it. In Belk v. Meagher, supra, the court, in dis- 
cussing the right to exclusive possession of a mining claim stated 
(at p. 283) : 

‘*A mining claim perfected under the law is property in the 
highest sense of that term, which may be bought, sold and con- 
veyed and will pass by descent. There is nothing in the act 
of Congress which makes actual possession any more necessary 
for the protection of the title acquired to such a claim by a 
valid location, than it is for any other grant from the 
United States.”’ 


However, interests in real property may be lost by continuous pos- 
session in one claiming and oceupying property adversely to and 
inconsistently with the rights of the owner. Equitable rights ob- 
tained without writing may be abandoned and an abandonment 
combined with sufficiently long, inconsistent, and adverse posses- 
sion by another party destroys the rights of the owner. Adverse 
use for 20 years is commonly evidence of a prescriptive right and 
is presumptive evidence of a grant (see Williams v. Nelson et al., 
34 Am. Decisions 45 (Mass. 1839); Arnold et al. v. Stevens, 35 
Am. Decisions 305, 310-311 and note (Mass. 1829) ). 

A provision of the mining laws is related to the doctrine of 
grants by prescription. If a junior locator applies for a patent 
on land claimed by a senior locator, the senior locator must bring 
an adverse suit against the patent applicant and prosecute it with 
reasonable diligence or lose all rights under his senior location. 
Lavagnino v. Uhlig, 198 U. S. 443 (1905); 30 U. S. C., 1958 ed., 
sec. 30. 
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that once a valid mining claim is located, it continues to 
belong to the claimant until his property interest (right to 
exclusive possession and enjoyment) is divested in some 
manner known to law such as grant, descent, adverse pos- 
session, or by operation of law such as escheat or forfeiture 
(Sharkey v. Candiani, 85 Pac. 219 (Oregon 1906); see Val- 
calda vy. Silver Peak Mines, supra). However, the ruling 
of the courts that, upon abandonment of a valid claim the 
land reverts to the public domain, disposes of any question 
regarding the divestment of possessory title which prior to 
abandonment of a valid mining claim is the property of the 
owner of the claim. The courts have held, in effect, that 
when a valid mining claim is abandoned, possessory title 
to the land reverts to the United States by operation of law, 
a result not unlike escheat. 


Accordingly, in the instant case, when the default deci- 
sion of 1930 declaring the mining claims here under con- 
sideration null and void became final and the determination 
of abandonment was conclusive, the land included in the 
claims, in the absence of other facts, would have become 
vacant public land, subject to entry under the public land 
laws including the mining laws, as modified since the loca- 
tion of these claims by the Mineral Leasing Act (30 U.S.C. 
1958 ed., sec. 181 et seq.). The Mineral Leasing Act pre- 
eluded any new location of these lands under the mining 
laws for minerals subject to disposition under the leasing 
act, such as oil and oil shale (United States v. U. S. Borax 
Co., 58 I. D. 426, 432 (1943)). 


Moreover, the withdrawal of the land here involved from 
the public domain prevented the operation of any of the 
public land laws in connection with it, except in accordance 
with the terms of the withdrawal. The Commissioner’s in- 
structions of May 19, 1930, declaring these mining claims 
null and void stated that the United States “* * * has taken 
possession of the lands within the claims for its own uses 
and purposes.’’ On April 15, 1930, pursuant to Executive 
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Order No. 5327, all oil shale deposits and lands containing 
such deposits owned by the United States were withdrawn, 
subject to valid existing rights, from lease or other dis- 
posal, except for application for patent under the mining 
laws for metalliferous mining claims or application based 
on claims initiated prior to the date of the withdrawal. The 
withdrawn lands were reserved for purposes of investiga- 
tion, examination, and classification (Circular No. 1220, 53 
I. D. 127 (1930)). Among the lands included in the with- 
drawal are all of the lands in the abandoned mining claims 
here under consideration, as indicated in the instructions, 
dated April 22, 1931, from the Commissioner of the General 
Land Office to the register, Denver, Colorado, which listed 
among the subdivisions in Colorado covered by Executive 
Order No. 5327 all of sees. 7 to 36, T.4S., R. 99 W., 6th P. M. 


Executive Order No. 5327 attached to the lands here under 
consideration as a secondary claim and operated to with- 
draw them from the public domain when the determination 
that the mining claims were abandoned became final, since, 
on the termination of the mining locations, possessory title 
to the lands reverted to the United States (Solicitor’s opin- 
ion, 55 I. D. 205, 208 (1935) ; see Vanadium Corporation of 
America et al., A-26914 (September 8, 1954)). As a conse- 
quence of the decision of May 19, 1930, declaring these 
claims null and void and asserting that the United States 
took possession of the lands, Executive Order No. 5327 
attached to the lands to exclude all subsequent entries 
thereon, except as permitted by the order, and prevented 
the assertion of any rights to this land under the aban- 
doned locations.* On February 6, 1933, Executive Order 


* When the decision declaring these claims null and void as a con- 
sequence of abandonment became final, there remained no possi- 
bility that the claims could be considered valid existing claims 
which would prevent the attachment of Executive Order No. 5327. 
This follows from the fact that land covered by abandoned min- 
ing claims reverts to the public domain. Cf. Robbins et al. v. Elk 
Basin Consol. Petroleum Co., 285 Fed. 179 (D. Wyo. 1922), hold- 
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No. 5327 was modified by Executive Order No. 6016 author- 
izing the issuance of oil and gas permits and leases under 
the Mineral Leasing Act on lands withdrawn by Executive 
Order No. 5327 (43 CFR, 1940 ed., 297.10). It has already 
been noted that oil and gas leases were issued on all of 
these lands; they were issued in 1951, 1952, and 1955. The 
abstract of title submitted by the appellant as Exhibit C 
of the patent application for these claims shows the issuance 
of one of the leases on August 1, 1951, covering, among 
other land, secs. 29 and 33, T. 4 S., R. 99 W., 6th P. M. 
(Entry No. 42). 


Entry No. 30 in the abstract also shows that all of sec. 28, 
T. 48., R. 99 W., 6th P. M., was granted by the United 
States to Burton McKee under Patent No. 1108148, dated 
May 6, 1940, and that the conveyance was filed for record 
on March 7, 1945. Four of the claims included in the patent 
application (Sibbald Nos. 1, 2, 7, and 8) cover the above- 
described sec. 28. The McKee entry was allowed on March 
16, 1934, and departmental tract books contain a notation 


showing the allowance of the entry and the patenting of sec. 
28 under the Stockraising Homestead Act (43 U.S.C., 1958 
ed., sec. 291 et seq.).° The allowance of the entry and the 


ing that where this Department refused to grant a lease under 
the Mineral Leasing Act to applicants who had asserted prior loca- 
tion of a mineral claim on the lands for which a lease was sought, 
this Department’s refusal being based on the ground that the ap- 
plicants had abandoned their claim the determination that the claim 
was abandoned is binding in a possessory suit between the appli- 
eants and an adverse claimant under the placer mining law. 


* Before and at the time of the appellant’s purchase of these 
mining claims, both the departmental and land office tract books 
showed the allowance and patenting of the homestead entry on sec. 
28. The tract books are official records showing land status. Since 
1948, full and complete land status is shown on the land office tract 
books. 

In addition to the record notice of this claim which was avail- 
able to the appellant and its grantors, the entryman’s residence 
and improvements on the land (including a log cabin, a corral, 
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issuance of Patent No. 1108148 are clear evidence that from 
1934 through 1940 the United States considered that it 
owned the land in see. 28. 


The record indicates that for a period of 25 years after 
this Department declared Dwyer’s mining claims null and 
void, during which time exclusive control over the land 
(except for sec. 28) was exercised by the United States, 
Dwyer took no action whatsoever with respect to the claims. 
In view of these facts, the assertion on appeal that, follow- 
ing the decision in Ickes v. Development Corporation 
(supra) in 1935 until the manager’s decision in February 
1958 rejecting the appellant’s application, the United States 
recognized the validity of the subject mining claims is 
without foundation. 


In a Solicitor’s opinion (53 I. D. 491 (1931)) relied on 
by the appellant, the Department held that there is doubt 
whether a departmental decision that a mining claim in a 
national park has been abandoned has the same conclusive 
legal effect on the claimant’s rights as an adjudication 
would have that it is void on the ground that the land was 
nonmineral in character or that there was a lack of discov- 
ery. The ruling is based in part on the fact that the termi- 
nation of a valid mining location by abandonment does not 
invalidate the discovery on the claim. However, the opin- 
ion did not mention the reversion to the United States of the 
property rights which vested when a valid discovery was 
made and which are divested by operation of law upon 
abandonment of a valid claim. Although a determination 
that claims are abandoned necessarily implies that they are 
null and void, the land included therein having become 
part of the vacant public domain is subject to relocation 
and to acquisition under other public land laws in the 


and barbed wire fencing) were actual notice to the world of the 
entryman’s claim. Moreover, notice of McKee’s intention to make 
final proof on his entry was published for 5 weeks (from November 
3, 1938, to December 1, 1938) in the Grand Valley News, Colo- 
rado. 
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absence of occupancy or possession by the United States. 
If the United States prevents relocation of abandoned min- 
ing claims by taking possession of the land for its own uses 
upon a final determination that the claims are null and void 
by abandonment, the conclusiveness of the action seems no 
less binding than did the determination of the invalidity, 
due to lack of discovery, on the claim involved in Cameron 
v. United States (supra). The only distinction between the 
Cameron case and the situation here under consideration as 
regards possessory title based upon discovery is that pos- 
sessory title never vested in the claimant in the Cameron 
case because of lack of discovery whereas here, assuming 
the validity of the original locations, possessory title which 
vested in the locators was divested by abandonment and 
reverted to the United States. Accordingly, the doubt 
expressed in the above-cited Solicitor’s opinion is not re- 
garded as determinative of the instant appeal. 


In support of the contention that abandonment is not 
available to the United States as a basis for declaring a 
claim null and void, the appeal also cites Lindley on Mines 
(section 642) to the effect that the abandonment of a mining 
claim does not become effectual except in the presence of a 
relocator and that abandonment inures to the benefit of no 
individual except a relocator. The statements are not nec- 
essarily inconsistent with the conclusion that if a mining 
claim is actually abandoned, the United States may take 
possession of the land covered by the abandoned claim, 
which has become a part of the public domain, and exclude 
the initiation of further possessory rights in the land, that 
is, prevent relocation of the claim. In any event, if a relo- 
cator can acquire possessory rights to land which, as a 
result of the abandonment of a valid mining claim have 
reverted to the United States, a fortiori, the United States 
may assert possession of the land by withdrawing it from 
the public domain and may prevent acquisition of posses- 
sory rights therein by a relocator. 
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For the reasons discussed herein, the contention on appeal 
that this Department’s decision that the mining claims here 
involved were null and void because of abandonment is 
unauthorized is not sustained. 


The appeal asserts also that the appellant and its grantor 
had no notice of the 1930 decision holding these mining 
claims null and void, and that appellant is a bona fide pur- 
chaser for value, having paid a substantial amount to pur- 
chase the claims. The assertion has no merit. The allow- 
ance of the stockraising homestead entry in sec. 28 and the 
patenting of that land are matters of public record (see note 
6). Moreover, a note in the tract books under sees. 28, 29, 
30, 31, and 32, T.4.S., R. 99 W., 6th P. M., Colorado, refers 
to sec. 33 under which the following notation occurs: 


“Sibbald Nos. 1 to 12 Coral Nos. 1 to 8 (sees. 28 to 
33) oil shale placer locations null and void case closed 
““N” May 19, 1930—1360877’’ 


The appellant and its grantors are chargeable with notice 
of the contents of public records, specifically with notice 
that the claims were declared null and void in 1930, and 
that thereafter the United States claimed ownership of the 
land.” 


In addition, one of the oil and gas leases issued on August 
1, 1951, on the land here involved appears in the abstract of 
title which was submitted with the appeliant’s patent appli- 
cation. Also, the patenting by the United States of sec. 28 
is plainly shown by the appellant’s own abstract. The issu- 


7 A purchaser is chargeable with notice of the contents of the 
records of the land office, and when a purchaser cannot make out 
his title but through a deed which leads to a fact, he has notice 
of the fact. Such purchasers are purchasers with notice (sce 
Brush v. Ware et al., 40 U. S. (15 Peters) 93, 107-114 (1841)). 

Constructive notice of matters of publie record is equivalent to 
actual notice (Church, Inc. v. Holmes, 46 F.2d 608, 611 (D. C. Cir. 
1931) ; Butte & Superior Co. v. Clark-Montana Co., 249 U.S. 12, 
27 (1919) ). 
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ance of the lease and the patent would be clear notice to 
anyone purchasing presumably valid mining claims on the 
land leased and patented that something was wrong with 
the title to the claims and would put him on notice that title 
to other claims deraigned from the same source might be 
defective. I am unable to see how the appellant can claim 
to be a bona fide purchaser in these circumstances. In any 
event, the appellant’s remedy is against its grantor since, 
if a sale and conveyance of a mining claim take place after 
abandonment of the claim, the grantee takes no title (Hark- 
rader v. Carroll (supra); see Moses v. Long-Bell Lumber 
Co., 206 Fed. 51 (5th Cir. 1913), holding that a grantee of 
an equitable interest in public lands takes only such title 
as his grantor had). 


A hearing on the rejection of the patent application is 
requested for the appellant on the ground that the denial 
of such a hearing is tantamount to an attempt to invalidate 
the claims without a hearing of any kind. The basis of the 
request is not meritorious. The essential elements of due 
process are notice and an opportunity to defend (Simon v. 
Craft, 182 U.S. 427 (1901); Cameron v. United States, 
supra). Dwyer’s failure to participate in the 1930 contest 
proceedings of which he had notice and in which he had an 
opportunity to defend the validity of the claims at a hearing 
does not entitle the appellant to another opportunity for a 
hearing on the same question. Neither the requirements 
of due process nor the departmental decisions and rules of 
practice cited on appeal require that this Department give 
an opportunity for a hearing on the rejection of a patent 
application for claims which were properly declared invalid 
many years ago. The fact that an opportunity for a hear- 
ing was lost by Dwyer’s default does not furnish the basis 
for a claim that due process of law has been denied (Amer- 
ican Surety Co. v. Baldwin, supra, 169; see Opp Cotton 
Mills v. Administrator, 312 U.S. 126, 152 (1941)). In any 
event it would not benefit the appellant were a hearing on 
the rejection of the appellant’s application to be held now. 
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Nothing that contradicts the record in the 1930 proceedings 
in United States v. Walter L. Dwyer terminating with the 
default decision declaring the claims null and void could 
be alleged at any hearing on the patent application, since 
the record of those proceedings is binding on the appel- 
lant, the decision being no less conclusive because rendered 
by default (Harshman v. Knox County, 122 U.S. 306, 318 
(1887) ). 

As the mining claims for which the appellant filed appli- 
cation for patent were properly declared null and void 
almost 30 years ago, the decision rejecting the application 
was correct. 


Therefore, pursuant to the authority delegated to the 
Solicitor by the Secretary of the Interior (sec. 210.2.2A (4) 
(a), Departmental Manual; 24 F. R. 1348), the decision of 
the Director of the Bureau of Land Management is affirmed. 


s/ Epmunp T. Fritz 
Deputy Solicitor 


6. EXHIBIT B-2 TO COMPLAINT 


UNITED STATES 
DEPARTMENT OF THE INTERIOR 
OFFICE OF THE SOLICITOR 
WASHINGTON 25, D.C. 
June 10, 1960 
Mr. Fred H. Evans 
Attorney at Law 
Utah Oil Building 
Salt Lake City 1, Utah 


Dear Mr. Evans: 


This is in reply to your petition dated May 21, 1960, 
requesting reconsideration of the decision, Gabbs Explora- 
tion Company, A-28139 (April 25, 1960). The decision af- 
firmed the rejection by the Director of the Bureau of Land 
Management of the application for mineral patent filed by 
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Gabbs Exploration Company on a number of claims in 
Garfield County, Colorado. 


The decision of April 25 held that the adverse proceedings 
against the claims which concluded with the Commissioner’s 
letter of May 19, 1930, declaring the claims null and void 
preclude any possibility of rights under the claims being 
asserted now on behalf of anyone, and pointed out that the 
United States or its grantees claimed and exclusively occu- 
pied the land since the decision declaring the claims null 
and void became final. Thus, the answer to your question 
as to whether the letter of the Commissioner of the General 
Land Office in 1930 concludes any rights of the appellant is, 
of course, that it does. 


Your request for reconsideration of the decision is based 
principally upon the contention that the charge of abandon- 
ment was not a sufficient basis for declaring the claims void, 
that because it was an insufficient charge, the contest notice 
did not state a cause of action which would support the 


default judgment. 


The conclusion in the decision of April 25 that the contest 
charge was sufficient was based upon a number of considera- 
tions which were discussed in detail in the decision and need 
not be repeated here. 


For all of the reasons set forth in the decision of April 25, 
and after consideration of the matters set forth in the 
request for reconsideration, we are of the opinion that the 
charge of abandonment in the notice against the mining 
claims here involved which the record titleholder of the 
claims received on January 13, 1930, was sufficient, if not 
disputed, to justify the decision declaring the claims null 
and void. There is nothing in the request for reconsidera- 
tion of the decision of April 25 which warrants its modi- 
fication. Accordingly, your request that the decision be 
reversed is denied. 

Sincerely yours, 


Epmounp T. Farrz 
Deputy Solicitor 
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7. ANSWER 
[Caption omitted] 
ANSWER 


The defendant Stewart L. Udall, Secretary of the Inte- 
rior, by his attorney, Thos. L. McKevitt, Attorney, Depart- 
ment of Justice, for his answer says: 


First DEFENSE 


The complaint, as to both alleged causes of action, fails 
to state a claim upon which relief can be granted. 


Seconp Drerense 
First Cause of Action. 
I 


Defendant is without information sufficient to form a 
belief with respect to the allegations in paragraph 1. 


I 


Defendant admits the allegations in paragraph 2. 


OI 
Defendant is without information sufficient to form a 
belief with respect to whether the matter in controversy 
exceeds the sum of $10,000. The remaining allegations in 
paragraph 3 and 4 are conclusions of law. 
IV 
Defendant admits the allegations in paragraphs 5, 6 and 7. 
Vv 
Defendant denies the allegations in paragraphs 8 and 9. 


VI 
In connection with the allegations in paragraph 10, de- 
fendant admits that, by quit-claim deed dated April 14, 
1956, plaintiff purported to purchase from Joe T. Juhan 
certain mining claims known as Mullins 9 through 12 and 


41 


Mullins 25 through 28, all of which had been declared void 
in 1921. Joe T. Juhan was the grantee in a quit-claim deed 
dated August 22, 1955, from I. M. Cramer, one of the orig- 
inal locators. Defendant is without information sufficient 
to form a belief whether plaintiff has ever acquired any pur- 
ported interest from the other locators. 


Vit 
With respect to the allegations in paragraph 11, defend- 
ant admits that plaintiff has filed all of the documents 
required to be filed by a mineral patent applicant, except 
that defendant is without information sufficient to form a 
belief concerning the plaintiff’s allegation that ‘‘ publication 
has been completed.’’? Defendant’s records indicate that 
only an ‘‘agreement for publication’? was submitted. De- 
fendant denies that the claims have been determined to be 
“<validly located placer claims.’’ 
VII 
Defendant admits the allegations in paragraph 12. 
IX 
Defendant denies the allegations in paragraph 13. 
x 


Defendant admits the allegations in paragraph 14. 
Second Cause of Action. 


xI 
Defendant admits the allegations in paragraphs 15, 16 
and 17. 
xi 
Defendant denies the allegations in paragraph 18. 
xT 


In connection with the allegations in paragraph 19, de- 
fendant admits that the original locator, Walter L. Dwyer, 
purported to convey these void claims by quit-claim deed 
dated April 29, 1955, to the Comanche Oil Company who, on 
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7. ANSWER 
[Caption omitted] 
ANSWER 
The defendant Stewart L. Udall, Secretary of the Inte- 
rior, by his attorney, Thos. L. McKevitt, Attorney, Depart- 
ment of Justice, for his answer says: 
First DEFENsE 


The complaint, as to both alleged causes of action, fails 
to state a claim upon which relief can be granted. 


Seconp DEFENSE 
First Cause of Action. 
I 


Defendant is without information sufficient to form a 
belief with respect to the allegations in paragraph 1. 


0 
Defendant admits the allegations in paragraph 2. 
I 
Defendant is without information sufficient to form a 
belief with respect to whether the matter in controversy 
exceeds the sum of $10,000. The remaining allegations in 
paragraph 3 and 4 are conclusions of law. 
IV 


Defendant admits the allegations in paragraphs 5, 6 and 7. 
Vv 


Defendant denies the allegations in paragraphs 8 and 9. 
VI 


In connection with the allegations in paragraph 10, de- 
fendant admits that, by quit-claim deed dated April 14, 
1956, plaintiff purported to purchase from Joe T. Juhan 
certain mining claims known as Mullins 9 through 12 and 
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Mullins 25 through 28, all of which had been declared void 
in 1921. Joe T. Juhan was the grantee in a quit-claim deed 
dated August 22, 1955, from I. M. Cramer, one of the orig- 
inal locators. Defendant is without information sufficient 
to form a belief whether plaintiff has ever acquired any pur- 
ported interest from the other locators. 


vil 
With respect to the allegations in paragraph 11, defend- 
ant admits that plaintiff has filed all of the documents 
required to be filed by a mineral patent applicant, except 
that defendant is without information sufficient to form a 
belief concerning the plaintiff’s allegation that ‘‘ publication 
has been completed.’? Defendant’s records indicate that 
only an ‘‘agreement for publication’? was submitted. De- 
fendant denies that the claims have been determined to be 
“‘validly located placer claims.”’ 
VIII 
Defendant admits the allegations in paragraph 12. 
Ix 
Defendant denies the allegations in paragraph 13. 
x 


Defendant admits the allegations in paragraph 14. 
Second Cause of Action. 


xI 


Defendant admits the allegations in paragraphs 15, 16 


and 17. 
xi 


Defendant denies the allegations in paragraph 18. 


xT 


In connection with the allegations in paragraph 19, de- 
fendant admits that the original locator, Walter L. Dwyer, 
purported to convey these void claims by quit-claim deed 
dated April 29, 1955, to the Comanche Oil Company who, on 


March 21, 1956, executed a quit-claim deed to the plaintiff 
conveying these same void claims. 


XIV 


With respect to the allegations in paragraph 20, defend- 
ant admits that plaintiff has filed all of the documents 
required to be filed by a mineral patent applicant, except 
that defendant is without information sufficient to form a 
belief concerning the plaintiff’s allegation that “publica- 
tion has been completed.’’ Defendant’s records indicate 
that only an ‘‘agreement for publication’? was submitted. 
Defendant denies that the claims have been determined to 
be “validly located placer claims.’’ 


XV 
Defendant admits the allegations in paragraph 21. 


XVI 
Defendant denies the allegations in paragraph 22. 


XVII 
Defendant admits the allegations in paragraph 23. 
Tump DEFENSE 


This proceeding constitutes a collateral attack on the 
decisions of the Commissioner, General Land Office, and 
of the Secretary of the Interior, dated June 5, 1929, and 
May 19, 1930, declaring the mining claims concerned null 
and void. Those decisions are res judicata of the issues 
plaintiff seeks to have adjudicated here. 


FourtH DEFENSE 


Plaintiff acquired nothing by virtue of the quit-claim 
deeds dated March 21, 1956, and April 14, 1956. The claims 
described therein had previously been declared null and 
void. Plaintiff, therefore, lacks standing to sue. If it 
should be contended that, by reason of the described quit- 
claim deeds, plaintiff acquired a chose or choses in action 
its claims advanced here are stale claims and it is barred, 
under principles of laches and estoppel, from proceeding 
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thereon in equity. Subsequent to the time these claims 
were declared void in 1929, portions of the land have been 
patented by the United States, oil and gas leases have 
been issued covering other portions and the rights of third 
parties have attached, all as more particularly set out in 
Exhibits A-1 and B-1 to the complaint. 


Firta DEFENSE 


With respect to the claims described in the first cause 
of action, patents were issued to third parties on Febru- 
ary 8, 1921, and February 23, 1921, conveying the land 
in the claims known as Mullins 25 and 26 and a part of 
the land in Mullins 28. On February 8, 1923, homestead pat- 
ent No. 895534 was issued covering a part of the land 
included in Mullins 9. These patents all contained a res- 
ervation of minerals to the United States. Oil and gas 
leases under the Mineral Leasing Act of 1920 have been 
issued covering portions of the land described in plain- 
tiff’s applications. The present owners of these interests 
are indispensable parties. 


SixtH DEFENSE 


With respect to the claims described in the second cause 
of action, part of the land referred to therein, i.e., sec. 28, 
T.45S., R. 99 W., 6th P. M., was patented on May 6, 1940, 
the Burton McKee. This patent was recorded on March 
7, 1945. Effective August 1, 1951, September 1, 1952, and 
December 1, 1955, oil and gas leases covering all of the 
land described in this cause of action were issued pursuant 
to the Mineral Leasing Act of 1920. The present owners 
of these interests are indispensable parties. 


Wuerepore, defendant demands that the complaint be 
dismissed and that he be awarded his costs. 


Tuos. L. McKevirr 
Attorney, Department of Justice 
Rm, 2127, Dept. of Justice Bldg. 
Washington 25, D. C. 


Attorney for Defendant 
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8. PLAINTIFF’S MOTION FOR SUMMARY JUDGMENT 
(Caption omitted] 
PLAINTIFF’S MOTION FOR SUMMARY JUDGMENT 


Now comes the plaintiff, by its attorney, and moves the 
Court to grant summary judgment for the plaintiff, for the 
reason that the pleadings and attached affidavit and ex- 
hibits show that there is no genuine issue as to any ma- 
terial fact, and that the plaintiff is entitled to judgment 
as a matter of law. 


The affidavit of Charles F. Stewart, executed on May 18, 
1961, and the exhibits thereto, are attached to this motion 
and made a part hereof. 


Gases ExpLoraTion Company 
By: (Signed) Frederick Bernays Wiener 
Frepertck Bernays WIENER, 
Suite 815 Stoneleigh Court, 
1025 Connecticut Avenue, N. W. 
Washington 6, D. C. 
Attorney for the Plaintiff. 
Dated: May 31, 1961. 


9. AFFIDAVIT OF CHARLES F. STEWART, DATED 
MAY 18, 1961 


[Caption omitted] 


State or UtTaw 
County or Satr Laks, ss.: 


AFFIDAVIT 


Cuartes F. Srewart, of lawful age, being first duly 
sworn, deposes and says: 


1. That he is an attorney at law duly admitted to prac- 
tice in the State of Colorado and is one of the attorneys for 
Gabbs Exploration Company, the plaintiff above named. 
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2. That Gabbs Exploration Company is a corporation 
organized and existing under and by virtue of the laws of 
the State of Nevada. Attached hereto as Exhibit A is a 
Certificate of Corporate Status issued by the Secretary of 
State of the State of Nevada. 


3. That Affiant represented Gabbs Exploration Company 
in making application for patent under mineral entry Co- 
lorado-015171 covering the Sibbald Placer Mining Claims 
numbers 1 through 12 inclusive and Coral Placer Mining 
Claims numbers 4 through 8 inclusive and that application 
for patent was filed in the Land Office in Denver, Colorado 
under date of August 29, 1956. 


4. That attached to said Sibbald and Coral application 
for patent were all supporting documents and proofs re- 
quired by Title 30, U. S. Code, Section 29 and by part 185 
of Title 43 of the Code of Federal Regulations; that said 
mining claims covered by said application were inspected 
and approved for a further processing; and that publica- 


tion of the Notice of Application for Patent was made in 
the Grand Valley News, published at Grand Valley, Colo- 
rado, as the Newspaper being published nearest said claims. 
Attached hereto as Exhibit B is a copy of the publisher’s 
Affidavit, the original of which was filed as Exhibit M in 
mineral entry C-015171. 


5. No protest or contest having been filed during the pe- 
riod of publication, final proof on the Sibbald and Coral 
Claims was submitted to the Colorado Land Office under 
date of August 19, 1957, and the purchase money in the 
sum of seven thousand, two hundred ($7,200.00) dollars 
duly paid and a receipt issued therefor. Attached hereto 
as Exhibit C is a copy of said receipt. 


6. That Affiant has examined the Abstract of Title pre- 
pared by the Garfield County Abstract Company of Rio 
Blanco, Colorado covering the Mullins Placer Mining 
Claims numbers 9 through 12 inclusive and Mullins Placer 
Mining Claims numbers 25 through 28 inclusive, situated in 
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Sections 8, 17, and 18, Township 4 south, Range 99 west, of 
the 6th Principal Meridian, the same being the Placer Min- 
ing Claims covered by mineral entries Colorado-015602 and 
017657; and that he has also examined the records in the 
Office of the County Clerk and Recorder of Rio Blanco 
County, Colorado, with reference to said mining claims. 


7. That from an examination of said Abstract and from 
said record examination, Affiant finds that said Mullins 
mining claims were located on July 24, 1918 by C. B. Cra- 
mer, H. S. Cramer, F. C. Cramer, L. Cramer, I. M. Cra- 
mer, I. Townsend, S. Lesser, and J. Lesser; that by min- 
ing deed dated August 8, 1918 and recorded October 20, 
1919, other locators above named conveyed all of their 
interest in said mining claims to the said I. M. Cramer; that 
said records also show that on August 22, 1955, I. M. Cra- 
mer conveyed by quitclaim deed all of said mining claims 
to Joe T. Juhan; and that by quitelaim deed dated April 
14, 1956, the said Joe T. Juhan conveyed said claims to 
Gabbs Exploration Company, plaintiff in the above entitled 
case. 


8. That Affiant also represented Gabbs Exploration Com- 
pany in making application for patent under mineral entry 
Colorado-017657 covering the Mullins Placer Mining Claims 
numbers 25 to 28 inclusive and mineral entry Colorado- 
015602 covering the Mullins Placer Mining Claims 
numbers 9 to 12 inclusive; that attached to said patent 
applications were all supporting documents and proofs 
required by Title 30, U. 8. Code, Section 29 and by part 
185 of Title 43 of the Code of Federal Regulations; that 
prior to the final processing of said patent applications, 
they were rejected by the Land Office Manager of the 
Colorado Land Office by decision dated August 25, 1958; and 
that, because of said rejection, no further steps toward 
publication and payment of purchase money were taken. 


Cuar.es F, Srewart 


[Jurat omitted in printing.] 
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EXHIBIT A TO AFFIDAVIT OF CHARLES F. STEWART 


[Certificate of Corporate Status, signed by John Koontz, 
Secretary of State of the State of Nevada, dated May 5, 
1961, certifying that Gabbs Exploration Company is a cor- 
poration duly organized and existing under and by virtue 
of the laws of the State of Nevada, and in good standing 
as a subsisting corporation; omitted in printing.] 


EXHIBIT B TO AFFIDAVIT OF CHARLES F. STEWART 


[Proof of Publication of Gabbs’ Notice for Publication 
in respect of Sibbald and Coral oil shale placer mining 
claims, showing notice and giving frequency of publication ; 
omitted in printing.] 


EXHIBIT C TO AFFIDAVIT OF CHARLES F. STEWART 


[Receipt No. 448855 for $7200.00, ‘Purchase money— 
Mineral Appln. Sibbald & Coral Placer Claims,’’ showing 
Gabbs Exploration Company as Applicant, dated August 
19, 1957, Serial Colo. 015171, issued by United States De- 
partment of Interior, Bureau of Land Management; omit- 
ted in printing.] 


10. DEFENDANT'S CROSS-MOTION FOR SUMMARY 
JUDGMENT 


[Caption omitted] 


DEFENDANT’S CROSS MOTION FOR SUMMARY 
JUDGMENT 


The defendant, Stewart L. Udall, by his attorney, Thos. 
L. McKevitt, Attorney, Department of Justice, moves the 
court to enter summary judgment of dismissal. This mo- 
tion is based on the following grounds: 


1. There is no genuine issue of fact and defendant is 
entitled to judgment as a matter of law. 
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2. The complaint fails to state a claim upon which relief 
can be granted. 


3. Defendant’s action is barred under principles of laches 
and estoppel. 

This motion is based on the pleadings and in particular 
on Exhibits A-1 and B-1 to the complaint. 


Txos. L. McKevirr 
Room 2127, Department of 
Justice 


Attorney for defendant. 


11, AFFIDAVIT OF FRED H. EVANS, 
DATED AUGUST 25, 1961 


[Caption Omitted] 


AFFIDAVIT 
State of Utah 
County of Salt Lake: ss 


Fred H. Evans, of lawful age, being first duly sworn, 
deposes and says: 


1. That he is an attorney at law duly admitted to practice 
in the State of Utah and is one of the attorneys for Gabbs 
Exploration Company, the plaintiff above named. 


2. That affiant is familiar with the records in the land 
office of the Department of Interior, Denver, Colorado, and 
has examined said records as a part of his practice of law 
and has written opinions relating to the said land office 
records; that said experience and activity has been for over 
a period of more than five years. 


3. That on the 7th day of August, 1961, affiant examined 
the records in said land office, particularly the tract book 
relating to Township 4 South, Range 99 West, 6th P. M., 


—S Ss 


a Se 


J 
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Garfield County, Colorado, which tract book is numbered 
43S, and specifically examined pages 87, 90, 94 and 95, on 
which pages are the entries relating to sections 8, 17, 18, 28, 
29, 30, 31, 82 and 33 in said Township 4 South, Range 99 
West. 


4. That attached hereto is a certified copy of the said 
pages of the tract book relating to the lands described in 
this affidavit. 


* * * * * ° * . * * 


6. That in the notations relating to lands described as 
sections 28 to 33, Township 4 South, Range 99 West, affiant 
found the following as to the Sibbald and Coral oil shale 
mining claims: ‘‘declared null and void for abandonment 
by GLO letter 1360877 ‘N’ 5-19-1930.’’ The date said entry 
was made in the record was not disclosed thereon. Affiant 
inquired of Harvey Obenhaus, an employee of the land 
office who has supervision of the public records therein, 
including the tract books, as to the date said notation was 
made. He advised affiant that it was made February 13, 
1961. The date of February 13, 1961 was established by 
said employee by reason of an entry in contest 12111, which 
entry was made on the said 13th day of February, 1961, and 
was in the identical handwriting of the notation made in the 
tract book. Mr. Obenhaus stated that the entry on the tract 
book would have been made at the same time as the entry 
in contest 12111 because it was established land office proce- 
dure to make all required entries in the records at the same 
time. That attached hereto is a certified copy of the contest 
12111 demonstrating the similarity in the handwriting and 
the date of the entries. 


7. That prior to the filing of this action by the plaintiff 
on or about the 2lst day of January, 1960, the affiant ex- 
amined the records of the Colorado Land Office and par- 
ticularly the tract book relating to the lands covered by 
the mining claims herein, which records did not contain any 
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notation with reference to the Coral and Sibbald mining 
claims. 


s/ Frep H. Evans 


[Jurat omitted in printing] 


[Nore: In view of the Stipulation, pp. 56-57 of this Joint 
Appendix, below, paragraphs 5 and 8 of the foregoing 
affidavit, and pages 87 and 90 of the tract book mentioned 
in par. 3 of the affidavit, have been omitted.] 
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12. FINAL ORDER, ENTERED DECEMBER 1, 1961 
(Caption omitted] 
JUDGMENT 


This matter having come on for hearing on plaintiff’s 
motion for summary judgment and defendant’s cross- 
motion for summary judgment, and the Court having heard 
oral argument and considered the pleadings and material 
filed in support of both motions and it appearing that there 
is no genuine issue of fact and that defendant is entitled to 
judgment as a matter of law, 


It Is Ordered and Adjudged, as follows: 


1. The defendant’s cross-motion for summary judgment 
is granted, 


2. The plaintiff’s motion for summary judgment is 
denied. 


3. Judgment is entered in favor of the defendant and 
against the plaintiff and the complaint is dismissed. 


Dated this 30th day of Nov., 1961. 


/s/ Burnrra Suetton MatrHews 
Judge 
United States District Court 


13. NOTICE OF APPEAL 


[Caption omitted] 
NOTICE OF APPEAL 


Notice is hereby given this 5th day of December, 1961, 
that Gabbs Exploration Company hereby appeals to the 
United States Court of Appeals for the District of Columbia 
from the judgment of this Court entered on the Ist day of 
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December, 1961 in favor of Stewart L. Udall, Secretary of 
the Interior against said Gabbs Exploration Company. 


FPreperick Bernays WIENER, 
1025 Connecticut Ave., N. W., 
Washington 6, D. C. 

Attorney for 
Gabbs Exploration Company. 


14. STIPULATION IN COURT OF APPEALS 
[Caption omitted.] 
STIPULATION 


In order to avoid the necessity of reproducing oversized 
manuscript exhibits in the Joint Appendix, the parties 
hereto, by their respective attorneys, hereby stipulate that 
the following facts, set out in affidavits filed in this case 
without opposition being filed thereto, may be considered 


as established by the record in this case: 


1. That the decision of the Commissioner of the General 
Land Office dated June 5, 1929, in connection with contest 
number 11977, holding that the Mullins claims were null 
and void, which decision is referred to in paragraph 7 of 
the complaint and admitted by paragraph IV of the answer, 
was contemporaneously noted on the tract books of the 
General Land Office in Washington, D. C. 


9. That the said decision, dated June 5, 1929, against 
the Mullins claims has never been noted in the tract books 
of the Land Office at Denver, Colorado. 


3. That the decision of the Commissioner of the General 
Land Office, dated May 19, 1930, in connection with contest 
number 12111, holding that the Sibbald and Coral claims 
were null and void, which decision is referred to in para- 
graph 17 of the complaint and admitted by paragraph xi 
of the answer, was contemporaneously noted on the tract 
books of the General Land Office in Washington, D. C. 
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4, That the said decision, dated May 19, 1930, against 
the Sibbald and Coral claims, was not contemporaneously 
noted in the tract books of the Land Office at Denver, 
Colorado. 


5. That the patent to Burton McKee, referred to in the 
‘Sixth Defense’’ of the answer, contained a reservation of 
minerals to the United States. 


In view of the foregoing, the parties hereto further 
stipulate: 


A. That item 7 of Appellant’s Statement as to Contents 
of Joint Appendix, dated January 11, 1962, need not 
be printed insofar as it is covered by this stipulation. 


B. That the affidavit and attachments thereto counter- 
designated by the appellee for inclusion in the Joint 
Appendix need not be printed. 


C. That this stipulation will be printed in the Joint 
Appendix, 
Dated this 30th day of January, 1962. 


Frederick BERNays WIENER 
Frederick Bernays Wiener 
Counsel for the Appellant 


Harovp S, Harrison 
Harold S. Harrison 
Of counsel for the Appellee 


